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I.
INTRODUCTION TC “I.
INTRODUCTION” \f C \l “1” 
Over the past few years, there has been a substantial number of articles and presentations focusing on the liability, responsibilities, and potential claims against fiduciaries.  Until recently, however, there has been substantially less focus and discussion on the issues that may lead to claims against attorneys.  This outline is intended to focus on the possible claims against attorneys practicing in the estate-planning, probate, trust, and guardianship area and suggestions to reduce potential liability.

II.
LANDMINE NUMBER ONE:  CLIENT SELECTION TC “II.
LANDMINE NUMBER ONE:  CLIENT SELECTION” \f C \l “1” 
A.
Overview TC “A.
Overview” \f C \l “2” 
It is rumored that Abraham Lincoln gave the following advice to a new attorney upon passing the bar, “Young man, it’s more important to know what cases not to take than it is to know the law.”  Jay G. Foonberg, How to Start and Build a Law Practice (3d. 1991) at 135.  Unfortunately, neither President Lincoln nor anyone else can advise an attorney which clients, or cases, should be taken.  Rather, it is a product of the attorney’s legal education, practical experience, intuition, and sometimes moral and ethical beliefs.

B.
Evaluate Potential Client TC “B.
Evaluate Potential Client” \f C \l “2” 
Each case must be evaluated based on the facts and circumstances of that particular proposed representation.  The evaluation should start with the potential client.  Some potential clients and cases involve greater litigation risks than others.  Warning signs of a representation that may cause potential litigation include:

· A client who has been represented by a number of attorneys;

· A client who is emotionally out of control;

· A client with unreasonable expectations

· The know it all client;

· The client who wants to micromanage the representation;

· A client who wants to include the beneficiaries in administration matters;

· A client who is dependent on a third party;

· The out of control fiduciary;

· The out of control beneficiary;

· Hostile or vindictive fiduciary;

· Hostile or vindictive beneficiaries;

· A estate-planning client that seeks an unusual disposition of estate;

· A potentially incapacitated client;

· Representing spouses, particularly those with disparate wealth between spouses;

· Beneficiaries with drug, alcohol, or other dependencies; and

· Existing or anticipated family conflict

While the preceding is not intended to be a complete list, these situations are often a precursor to future litigation, which could include the attorney as a party.  

C.
Evaluate Ones Self TC “C.
Evaluate Ones Self” \f C \l “2” 
Rule 1.01 of the Texas Disciplinary Rules of Professional Conduct provides that an attorney may not accept or continue the representation, which the attorney knows or should know, is beyond his or her legal competence.  When determining whether a matter is beyond an attorney’s competence, the practice area of the underlying representation is not the only issue.  Relevant factors include the complexity of the particular case, the attorney’s experience in addressing the facts of that particular case, the time the attorney is available to address the issues, and the attorney’s experience in handling issues raised by such representation.

Furthermore, while an attorney may be technically competent to handle the proposed engagement, the attorney may determine that the proposed client’s needs could be better served by referring the potential client to another attorney who has dealt with the specific issues and complexities that may be raised during the representation.  An attorney does not violate the Rules of Ethics, however, if he or she associates with another attorney for purposes of gaining additional knowledge or expertise with regard to the client’s specific issues, provided, the client’s representation can be carried out in a competent manner upon receiving such additional advice.  See Tex. R. Disciplinary P. 1.01(a), reprinted in Tex. Gov’t Code Ann., tit. 2, subtit. G app. (Vernon Supp. 2007).  
III.
LANDMINE NUMBER TWO:  CONFLICTS OF INTEREST TC “III.
LANDMINE NUMBER TWO:  CONFLICTS OF INTEREST” \f C \l “1” 
A.
Overview TC “A.
Overview” \f C \l “2” 
The Texas Disciplinary Rules of Professional Conduct provide that an attorney should not represent individuals who have material conflicts of interest.  See Tex. R. Disciplinary P. 1.06, reprinted in Tex. Gov’t Code Ann., tit. 2, subtit. G app. (Vernon Supp. 2007).

B.
Joint Clients TC “B.
Joint Clients” \f C \l “2” 
In a civil proceeding, clients may consent to certain conflicts of interest created by joint representation provided the consent is obtained after full disclosure.  See Id.; see also FDIC v. United States Fire Ins. Co., 50 F.3d 1304, 1314 (5th Cir. 1995).  Potential or alleged conflicts of interest are generally raised when an attorney represents both a husband and a wife, or other joint clients, in a trust, estate or estate-planning context.  While potential conflicts of interest do not prohibit all joint representations, it is necessary to evaluate the potential conflicts and the nature, implications, and possible consequen​ces of the joint representation before agreeing to the joint engagement.  The failure to recognize conflicts of interest can lead to claims by the client and/or a third party.  See discussion infra.

C.
Conflicts Within One Client TC “C.
Conflicts Within One Client” \f C \l “2” 
In matters relating to trusts and estates, one person may represent a variety of interest.  For example, a surviving spouse may seek represen​tation as an executor and/or trustee of a trust created under the deceased spouse’s will.  He or she may also have individual claims or interests that require representation.  The attor​ney should be clear whether he represents the spouse in all capacities, if no conflict exists, or only certain capacities, if conflicts may exist.
D.
Due Diligence TC “D.
Due Diligence” \f C \l “2” 
Care should be taken to clearly (i) identify the client, (ii) identify the specific capacities the client will be represented, and (iii) confirm the authority of the client to enter into the engagement.

Likewise, it is advisable to review any relevant documents to confirm the potential client or clients has the legal ability to retain the attorney.  For example, co-fiduciaries may require joint agreement under the terms of the governing instrument.  See Conte v. Conte, 56 S.W.3d 830 (Tex. App.—Houston 2001, no pet).  Likewise, engagement by an entity may require the consent of certain officers or directors or appropriate resolutions.

IV.
LANDMINE NUMBER THREE:  FAILING TO HAVE A WRITTEN ENGAGEMENT AGREEMENTTC “IV.
LANDMINE NUMBER THREE:  FAILING TO HAVE A WRITTEN ENGAGEMENT AGREEMENT” \f C \l “1” 
A.
Overview TC “A.
Overview” \f C \l “2” 
As with any representation, a well drafted engagement or fee agreement can both provide protection to the attorney and be beneficial to the client.  The failure to reduce the terms of engagement can lead to a number of issues.

The agreement should set out the scope of the engagement as well as the method of calculating and collecting fees.  If entering into a joint representation of, for example, a husband and wife or co-fiduciaries, the fee agreement should also discuss potential conflicts of interest and the expected course of action in the event of an irreconcilable future conflict.  The agreement may also contain dispute resolution provisions.

A detailed discussion of engagement agreements is beyond the scope of this outline.  See Patrick J. Pacheco’s outline entitled “The Engagement Agreement:  One Knee and a Diamond Right – Lawyer Style” for a detailed discussion of the various issues and sample provisions.  However, a brief discussion of some of the more prevalent provisions that may reduce future litigation  are discussed below.

B.
Joint Representation Issues TC “B.
Joint Representation Issues” \f C \l “2” 
The engagement letter should address the issues involving a joint representation, provide any necessary disclosures, and obtain the client’s consent to the joint representation.  With regard to a potential engagement involving the joint estate-planning of a husband and wife, the fee agreement may address the joint representation as follows:

Clients have elected to jointly hire Firm.  By agreeing to a joint represen​tation rather than engaging separate independent counsel, Clients have each foregone the potential benefits of having Clients’ own lawyer advocate on each Clients’ behalf in an effort to minimize expenses and facilitate the development of a coordinated estate plan. As Firm has discussed, many couples have reasonable differences of opinion with regard to one or more aspects of their estate plan, however, Firm, in representing both Clients, cannot advocate on behalf of just one of the Clients over the other.  Rather, Firm will balance both views, advise both Clients regarding the positives and negatives associated with each view, and attempt to resolve disagreements before they rise to the level of an actual conflict of interest.  Firm does not currently have knowledge of any exist​ing conflict between Clients, or any knowledge of any facts that may result in a future conflict.  If any conflict or potential conflict does arise, however, Clients agree to make Firm aware of the conflict immediately.  If Firm is unable to resolve the conflict, Firm will withdraw from representation of Clients jointly and each of the Clients, individually.

In a joint fiduciary representation situation, the agreement may provide as follows:

The Clients have requested that the Firm represent them jointly.  The Clients are aware that the Firm has a duty to exercise independent profes​sional judgment on behalf of each of the Clients.  When an attorney is requested to represent multiple clients in the same matter, he or she can do so if he or she concludes that he or she can fulfill this duty with regard to each of the clients on an impartial basis and obtains the consent of each client after an explanation of the possible risks involved in the multiple representation situation.   Further, if at any time during the representation it is determined that, because of the differences between the joint clients, an attorney can no longer represent each of the clients impar​tially, then the attorney must at that time withdraw from representing all of the clients.  If any conflict arises that could affect the Firm’s representation of any of the Clients, the Clients agree they shall promptly inform the Firm of the conflict.  The Clients understand, however, that if in the future the Clients’ differences of opinion arise which cannot be resolved on an amicable basis or that the Firm concludes that the Clients’ differences of opinion cannot be resolved on terms compatible with the best interest of all the Clients, then the Firm will withdraw from the representation.  In the event of withdrawal, the Firm will be entitled to payment for their fees and expenses incurred to date.

The attorney should also inform the client that information provided by one joint client will be shared with the other joint client, and obtain all the clients’ contents to such disclosure.  For example, the fee agreement may provide as follows:

The Clients further understand that any documents or information disclosed or provided by any of the Clients may be disclosed to the other Clients in connection with this representation.  Each Client consents and agrees that the Firm may disclose such information to all Clients and waive any privilege it may have as to such documents and information as between the Clients.

C.
Identity of Client and Relevant Capacities TC “C.
Identity of Client and Relevant Capacities” \f C \l “2” 
As discussed previously, the attorney should be clear whether he represents the potential client in all capacities, if no conflict exists, or only in certain capacities.  It is advisable to address these in the fee engagement.  For example, the fee agree​ment may provide that:

Firm’s representation, with respect to this matter, will include advising, counseling, processing, litigating, and advising Client in Client’s capacity as the executor of Mr. X’s estate.  Firm’s services may also include advising Client regarding the administration of Mr. X’s estate so that Client may properly carry out Client’s duties and responsibilities as executor.  Note that as we discussed, Firm will not be advising Client on Client’s individual claims or interest.  Firm recommends that Client seek the advice of separate and independent counsel if Client has any questions regarding Client’s individual rights and claims with the regard to Mr. X’s estate.

D.
Scope of Representation TC “D.
Scope of Representation” \f C \l “2” 
Because an estate-planning or fiduciary engage​ment may include a host of issues related to the engagement, it is advisable for the attorney to be clear as to the scope of the engagement.  It is suggested that the fee agreement include a statement as to those matters on which the attorney is being engagement.  Likewise, the fee agreement should attempt to be as clear as possible as to any limitations on the scope of the representation with regard to specific actions that will not be undertaken.  See Tex. Disciplinary R. Prof’l Conduct 1.02(b).
For example in an estate-planning engagement, the agreement may provide as follows:

Client has retained Firm to  SEQ CHAPTER \h \r 1prepare the following estate-planning documents for Client:

· Last Will and Testament;

· Directive to Physicians;

· Durable General Power of Attorney;

· Power of Attorney for Health Care - Designation of Health Care Agent;

· Declaration of Guardian Before Need Arises; and

· Instructions for preparing benefi​ciary designations to coordinate transfer of non-probate assets.

With regard to these documents, client has advised Firm that his total property is worth less than $1,000,000 and notwithstanding the fact that his net worth may increase in the future, he has decided that he does not want to engage Firm to prepare wills that provide for estate tax planning or other​wise address potential estate taxes.  Client agrees that once Firm has pre​pared and assisted Client in the execu​tion and implementation of Client’s estate plan, Firm’s representation of Client in this matter will terminate.

A sample of an engagement involving the settlement of an estate may provide as follows:

 SEQ CHAPTER \h \r 1Firm will represent Client in matters relating to Client’s appointment as personal representative (i.e., executor and/or any other related fiduciary capacities) of the Estate.  Firm will provide legal advice and counsel regarding Client’s fiduciary rights and duties under applicable law, including the Texas Probate Code, the Texas Trust Code, the Texas Tax Code, and the Internal Revenue Code, and will assist Client in the proper fulfillment of those duties.  Once Firm become more familiar with the circumstances and issues of the Estate Firm will provide more detail but, generally, Firm’s anticipated services include the following:

· Estate administration:  Firm will determine whether probate and/or administration are necessary or desirable.  If so, Firm will prepare the required Court pleadings and documents, attend the required Court hearings, and advise Client on matters relating to the collection and administration of Estate assets.

· Tax returns:  Firm will determine whether a federal estate tax return and any state inheritance tax returns are required for the Estate once Client provides the information needed to make such a determina​tion.  If so, Firm will prepare the returns as required.  (Note: Firm does not prepare income tax returns, such as Form 1041 or the deceased’s final Form 1040.  Generally, a CPA will prepare income tax returns and Firm advises Client to engage a qualified CPA to advise Client on such matters).

· Estate distribution–implementation and winding up:  Firm will advise Client on matters relating to the final distribution of Estate assets in accordance with the provisions of the deceased’s will and other estate-planning documents.

Finally, it is advisable to clearly identify matters that the attorney will not handle.  This is generally those that commonly arise during the course of the engagement that could be claimed to be handled by a trust and estate attorney, such as fiduciary income tax returns.  For example, a sample provision confirming the attorney will be providing estate tax advice but not income tax advice may provide:

 SEQ CHAPTER \h \r 1Client understands that Firm’s repre​sentation does not include rendering any income tax advice to Client or the preparation of any income tax returns.  Client must seek such advice from Client’s accountant or other financial advisor. Firm will, however, be advising Client regarding the federal estate tax and the Texas inheritance tax and preparing the appropriate federal estate and Texas inheritance tax returns.

E.
Basis For Legal Fees & Expenses TC “E.
Basis For Legal Fees & Expenses” \f C \l “2” 
The fee agreement should generally s SEQ CHAPTER \h \r 1et forth the method of computing attorney’s fees.  This is consistent with the expressed preference of the Texas Disciplinary Rule of Professional Conduct 1.04 in the non-contingent fee situation and the express requirements of Texas Disciplinary Rule of Professional Conduct Rule 1.04 and Section 82.065 of the Texas Government Code in the contingent fee situation.  See Tex. Disciplinary R. Prof’l Conduct 1.04 & cmts.; Tex. Gov. Code Ann. § 82.065 (Vernon Supp. 2007).

For example, a fixed fee estate-planning agreement may provide as follows:

 SEQ CHAPTER \h \r 1Based on Firm’s attached customary fixed-fee schedule for estate-planning services, Firm have agreed on a total fixed fee of $____.  The balance will be due when Client signs the documents described above, or, if sooner, one month after Firm first delivers to Client proposed drafts of the documents described above.  The fixed fee covers:  (1) Firm’s initial conference or review of financial information and proposed estate plan, (2) preparation of first drafts of the estate-planning documents indicated above in accordance with Firm’s discussions or review and written instructions to date, and (3) an in-office signing conference.  The fixed fee also includes up to __ hour(s) of additional attorney time (at the undersigned’s hourly rate) for (a) any additional conferences and communications (in person, by phone, or by e-mail) with Client or others on Client’s behalf, and (b) any revisions to the initial drafts (e.g., where Client changes his mind or because information Client have given Firm so far proves to be inaccurate or incom​plete).  Note, Firm’s fixed fee includes standard expenses (basic photocopying, postage, etc.), but does not include additional expenses Firm may incur on Client’s behalf (such as requested messenger delivery charges, staff overtime when Client requests rush service, filing and recording fees, long distance charges, extra photocopies, etc.), which Firm will bill to Client.

An hourly rate engagement may provide as follows:

Firm’s  SEQ CHAPTER \h \r 1fee will be a reasonable fee based primarily on the time Firm expends providing the service outlined above (including additional con​ferences and communications, in per​son, by phone, by letter, or by e-mail, with Client or others on Client’s behalf).  Firm generally charges its time in minimum units of ¼ hour, i.e., 15 minute units.  More than one attorney or paralegal with the Firm may assist with respect to this matter.  Currently, hourly rates for Firm’s paralegals and attorneys vary from $___ to $___.  Firm reviews and may adjust its billing rates from time to time and Client agrees that Firm may do so.

The engagement agreement may alternatively provide:

I SEQ CHAPTER \h \r 1n consideration of this representation, Client agrees to pay Firm, in _______, Texas, the following amounts: a fee of $______ per attorney hour for the time spent on the case for all work, including but not limited to, pleadings, preparation for trial, research, telephone calls, drafting of documents, depositions, interrogatories, and court appearance; a fee of $_______ per hour for support staff time.  Each portion of a quarter hour is billed as a full quarter hour.  Client promises to reimburse and indemnify Firm for and against all sums that they may spend or incur in representing Client such as Court costs, taking of depositions, the gathering and adducing of evidence, expert or otherwise, obtaining photographs and x-ray pictures, medical examinations and treatment, duplication expense, long distance telephone calls, certified mailing charges and travel. Client agrees to pay all fees and costs on a monthly basis, with payment due upon receipt of a statement from the Firm.  This fee schedule will be valid for a period of one year from the date of this contract, but will be subject to change after that time.

If fee is based on a percentage, the contingency must be approved in writing, preferably prior to the commencement of the engagement.  A contin​gency fee agreement may provide as follows:

 SEQ CHAPTER \h \r 1Client hereby assigns, sells, conveys, and agrees to pay and deliver to the Law Firm the following contingent interest in the Lawsuit measured by the amount or recovery to be enjoyed, realized out of, or collected from, Law​suit (whether in money, other property, future relief, or other consideration), either through settlement, compromise, or judgment (such amount of recovery is hereinafter referred to as the “Litiga​tion Proceeds” and is more specifically defined below):

· If, after the effective date of this Agreement, the Lawsuit is settled, thirty percent (30%) of the Litigation Proceeds;

· If the Lawsuit is tried in the initial trial court, thirty-five percent (35%) of the Litigation Proceeds (for the purpose of this Agreement, the Lawsuit will be deemed to be “tried” if the Law Firm announces ready at a trial on the merits of the case or if any hearing approving a settlement agreement is contested);

· If the judgment of the initial trial court is appealed to a Court of Civil Appeals, thirty-seven and one-half percent (37 ½ %) of the Litigation Proceeds (for the purpose of this agreement, the law suit will be deemed to be “appealed” if the first step in such appeal such as filing the cost bond by either side has been done).  Client understands that a case may be tried and a settlement reached in principle but not documented by the time cost bonds and other filings are done which would increase the attorney’s fee;

· If the judgment of the Court of Civil Appeals is appealed to the Texas Supreme Court, forty percent (40%) of the Litigation Proceeds.

F.
Payment & Sources of Fees TC “F.
Payment & Sources of Fees” \f C \l “2” 
Likewise, the agreement should be clear in what capacity the client is responsible for the payment of the attorney’s fees and expenses.  See discussion supra.  For example, when the client is a fiduciary, the fee agreement should clarify whether the client is liable only in his or her fiduciary capacity or whether he or she is also individually liable.  This should be confirmed in  the provisions of the fee agreement by requiring the client to sign in all relevant capacities.

Furthermore, care should be taken to confirm that any payments from fiduciary assets are authorized under the instrument or Texas law.  The payment of an attorney from fiduciary assets has lead to claims against the attorney for conspiracy.  While many times such claims are frivolous, the attorney may still be forced to defend against such claims.

G.
Dispute Resolution Provisions TC “G.
Dispute Resolution Provisions” \f C \l “2” 
While not required, it is advisable to include a mechanism to resolve future disputes relating to the engagement.  These provisions may range from mediation to arbitration.  A brief discus​sion of the most common provisions follows:

1.
Arbitration TC “1.
Arbitration” \f C \l “3” 
Arbitration continues to provide parties an alternative forum in which to settle disputes and often avoids unwanted publicity or disclosures associated with a public proceeding.  To be binding, parties must contractually agree to submit their disputes to arbitration in lieu of, or in addition to, other remedies available under Texas law.  In the past decade, arbitration procedures have been routinely included in business agreements such as partnerships, employment, purchase and sale, and professional service agreements.  More recently, they are being used by attorneys to resolve client disputes.

Although Texas law is still developing in this area, it appears that Texas courts support the enforcement of arbitration provisions in engagement agreements.  In the case of In re Hartigan, 107 S.W.3d 684 (Tex. App.—San Antonio, 2003, orig. proceeding, pet. denied), the San Antonio appellate court considered the enforceability of an arbitration provision in an attorney engagement agreement.  The former client claimed that an arbitration provision in an engagement agreement violated Texas Disciplinary Rule of Professional Conduct 1.08(g).  See Tex. Disciplinary R. Prof’l Conduct 1.08(g).  Texas Disciplinary Rule of Professional Conduct 1.08(g) reads as follows:

(g) A lawyer shall not make an agreement prospectively limiting the lawyer’s liability to a client for malpractice unless permitted by law and the client is independently represented in making the agreement, or settle a claim for such liability with an unrepresented client or former client without first advising that person in writing that independent representation is appropriate in connection therewith.

See Id.
The appellate found that arbitration provisions merely prescribed the procedure for resolving any disputes between attorney and client and did not act to limit the attorney’s potential malpractice liability.  Therefore, the court ruled that requiring the client to arbitrate her legal malpractice claims did not violate Texas Disciplinary Rule of Professional Conduct 1.08(g).

If arbitration is desired, the arbitration provision should expressly address the matters that may be submitted to arbitration, the process of arbitration, who shall pay the arbitration fees and expenses, and whether there are any specific requirements as to the proposed arbitrators, such as board certified attorneys, etc.

A simple provision that allows either side to compel arbitration may provide as follows:

 SEQ CHAPTER \h \r 1The Client and Law Firm agree that any disputes arising out of or in any way related to Law Firm’s agreement (including but not limited to the ser​vices performed by any attorney under this agreement) shall be submitted to binding arbitration in X County, Texas in accordance with the rules of the American Arbitration Association.

A more detailed provision that limits the qualifications of the arbiter may provide as follows:

Any dispute that may arise with respect to Firm’s services or any aspect of this fee agreement shall, on the written request of either of us, be submitted to arbitration in accordance with appropriate statutes of the state of Texas and the Commercial Arbitration Rules of the American Arbitration Association; and, judgment upon the award rendered by the arbitrators may be entered in any court having appropriate jurisdiction.  Each party shall appoint one person to serve as an arbitrator within 30 days after the notice of arbitration is served, and a third (or second if either Client or Firm fail to timely select an arbitrator as provided) arbitrator shall be chosen by the arbitrator(s) timely selected by the parties; provided however, if there is no agreement as to the last arbitrator within 60 days after the notice of arbitration is served, then the last arbitrator shall be selected by a district or probate judge in Harris County, Texas, having subject matter jurisdiction over the dispute.  We further agree that the expenses of arbitration shall be paid in such proportions as the arbitrators decide, except that the successful party in any such proceeding seeking enforcement of the provisions of this agreement shall be entitled to receive from the party not prevailing reasonable and necessary attorney’s fees and expenses, in addition to any other sums to which such successful party may be entitled.  The arbitrators shall decide the identity of the successful party for purposes of the preceding sentence.  We also agree that each of the arbitrators shall be either (i) Board Certified as an Estate-Planning and Probate Law specialist by the State Bar of Texas, or (ii) a Fellow of the American College of Trust and Estate Counsel. ARBITRATION IS FINAL AND BINDING ON THE PARTIES.  THE PARTIES ARE WAIVING THEIR RIGHT TO SEEK REMEDIES IN COURT, INCLUDING THE RIGHT TO JURY TRIAL.  PRE-ARBITRATION DIS​COVERY IS GENERALLY MORE LIMITED THAN AND DIFFERENT FROM COURT PROCEEDINGS.  THE ARBITRATORS’ AWARD IS NOT REQUIRED TO INCLUDE FACTUAL FINDINGS OR LEGAL REASONING AND ANY PARTY’S RIGHT TO APPEAL OR TO SEEK MODIFICATION OF RULINGS BY THE ARBITRATORS IS STRICTLY LIMITED.
2.
Mediation TC “2.
Mediation” \f C \l “3” 
Whether or not an arbitration provision is included, it is advisable to include a provision to mediate any disputes.  This allows issues to be addressed in a non-public forum, preferably before litigation is filed that could cause either party to become entrenched in defending their position.  For example, the engagement agreement may provide:

 SEQ CHAPTER \h \r 1Before resorting to litigation or arbitration, any disputes arising out of or connected with this engagement agreement or Law Firm’s engagement (including but not limited to the services performed by any attorney under this agreement) will be submitted to mediation in __ County, Texas, in accordance with the rules for alternative dispute resolution under Texas law.  Firm and Client will mutually cooperate to select the mediator to be used.  Any and all information, negotiation, and results of the mediation will remain confidential.

3.
Waiver of Right to Jury Trial TC “3.
Waiver of Right to Jury Trial” \f C \l “3” 
If arbitration is not included, another alternative to reduce future litigation costs is to include a jury trial waiver.  While there is no Texas case that has addressed this in the context of an engagement agreement, the Texas Supreme Court has upheld such an provision in a commercial contract.  See In re The Prudential Insurance Co. of America and Four Partners L.L.C., 148 S.W.3d 124 (Tex. 2004); see also In re General Elec. Capital Corp. 203 S.W.3d 314 (Tex. 2006)(trial court abused its discretion in refusing to enforce jury waiver because contractual provision was not proven to be invalid or impliedly waived by knowing conduct of party seeking to enforce it).

In Prudential, the Texas Supreme Court considered whether a lease provision waiving a jury in any litigation over the lease is unenforceable and, if not, whether the provision is invalid.  After the trial court refused to enforce the jury waiver provision and the appellate court denied mandamus relief, the Texas Supreme Court reversed the lower courts on the basis that a jury waiver clause in an agreement does not violate Texas law or public policy.  It reasoned that if public policy permits parties to waive trial altogether, it should not forbid waiver of trial by jury.  Thus, if the parties willingly agree to a non-jury trial, enforcing that agreement is preferable to leaving them with arbitration as their only enforceable option because in arbitration parties waive not only their right to trial by jury but their right to appeal.  As with any waiver, the waiver of the constitutional right to a jury trial should be voluntary and with an understanding of the legal consequences.  See Id.

A sample jury waiver provision based on the Prudential decision may provide:

THE CLIENT HEREBY UNCON​DITIONALLY WAIVES CLIENT’S RIGHTS TO A JURY TRIAL OF ANY CLAIM OR CAUSE OF ACTION BASED UPON OR ARISING OUT OF, DIRECTLY OR INDIRECTLY, THIS ENGAGE​MENT AGREEMENT (INCLUD​ING BUT NOT LIMITED TO THE SERVICES PERFORMED BY ANY ATTORNEY UNDER THIS AGREEMENT), OR ANY OF ITS PROVISIONS.  IN THE EVENT OF LITIGATION, THIS AGREEMENT MAY BE FILED AS A WRITTEN CONSENT TO A TRIAL BY THE COURT.

In light of the recent General Elec. decision, it is advisable to make this provision as conspicuous as possible to avoid a claim that the potential client did not see it or was not aware of its inclusion.  In re General Elec. Capital Corp. 203 S.W.3d at 316 (conspicuous provision is prima facie evidence of knowing and voluntary waiver and shifts burden to opposing party to rebut it).
V.
LANDMINE NUMBER FOUR:  DEALING WITH NON-CLIENTS TC “V.
LANDMINE NUMBER FOUR:  DEALING WITH NON-CLIENTS” \F C \L “1”
A.
Overview TC “A.
Overview” \f C \l “2” 
Generally, an SEQ CHAPTER \h \r 1 attorney cannot be liable to an opposing party for actions undertaken in the context of litigation.  See Renfroe v. Jones & Associates, 947 S.W.2d 285, 287 (Tex. App.—Fort Worth 1997, writ denied);  see also Bradt v. West, 892 S.W.2d 56, 71-72 (Tex. App.—Houston [1st Dist.] 1994, writ denied); Thompson v. Vinson & Elkins, 859 S.W.2d 617, 623 (Tex. App.—Houston [1st Dist.] 1993, writ denied) (Texas law does not recognize cause of action for negligence against attorney asserted by one not in privity with that attorney).  The premise is that attorneys representing clients should be able to “practice their profession, to advise their clients and interpose any defense or supposed defense, without making themselves liable for damages.” White v. Bayless, 32 S.W.2d 271, 275 (Tex. App.—San Antonio 2000, pet. denied).  “An attorney’s duties that arise from the attorney-client relationship are owed only to the client, not to third persons, such as adverse parties.”  Id.; but see Restatement (Third) of the Law Governing Law § 51 (2000)(duty of care to certain non-clients).

But, the existence of an attorney-client relationship is not a prerequisite to every potential claim against a trust and estate attorney.  Due to the nature of the relationships involved, other claims have evolved and/or have been made by plaintiffs seeking to sue attorneys involved in these matters.  Some claims arise out of a claimed (versus mutually agreed) attorney-client relationship.  Others arise even without any claim of an attorney-client relationship.  Therefore, awareness of the more common claims is important to avoiding them.

B.
Potential Claims TC “B.
Potential Claims” \f C \l “2” 
1.
Claims by the Unintentional Client TC “1.
Claims by the Unintentional Client” \f C \l “3” 
While it is clear that a client can bring a claim for legal malprac​tice, the real question is often who is the client.  Generally, an attorney for a fiduciary represents only the fiduciary.  It is possible, however, for an executor or trustee’s attorney to perform legal services for one or more beneficiaries, therefore creating an attorney-client relationship, whether expressly or impliedly.  See Vinson & Elkins v. Moran, 946 S.W.2d 381, 396 (Tex. App.—Houston [14th Dist.] 1997, writ dism’d by agr.).   The existence of an attorney-client relationship may be either express or implied from the parties’ conduct.  See Perez v. Kirk & Carrigan, 822 S.W.2d 261, 265 (Tex. App.–Corpus Christi 1991, writ denied); Parker v. Carnahan, 772 S.W.2d 151, 156 (Tex. App.–Texarkana 1989, writ denied).  Once established, the attorney-client relationship gives rise to corresponding duties on the attorney’s part.

For example, in Moran, fiduciaries engaged a law firm to advise them in their fiduciary capacity.  The beneficiaries subsequently sued the law firm for legal malpractice claiming that it also undertook to represent them.  The beneficiaries claimed that the law firm had periodic meetings with the beneficiaries, provided them tax and other advice, had direct mailings to the beneficiaries, stated that they represented “the Moran family, the Moran Estate, the Moran Estate family, [and] Moran Estate interests,” and failed to advise the beneficiaries that they did not represent the beneficiaries.  Vinson, 946 S.W.2d at 403.  They also testified that the law firm sent them documents to review and sign.  Id.  The law firm claimed that the beneficiaries were never clients, it was hired only by the fiduciaries, that some of the beneficiaries had their own counsel, and they suggested that the beneficiaries consult with their own counsel.  Id. at 404.  The jury found that an attorney-client relationship existed and awarded damages in excess of $35 million.

2.
Claims by the Non-Client TC “2.
Claims by the Non-Client” \f C \l “3” 
Likewise, even absent a clear attorney-client relationship, the attorney for the executor or trustee may be held negligent for failing to advise a beneficiary that he does not represent the beneficiary when circumstances could lead the beneficiary to believe that he or she is represented by the attorney.  See Querner v. Rindfuss, 966 S.W.2d 661 (Tex. App.—San Antonio 1998, writ denied).  In Querner, the beneficiaries claimed that the attorney for the executor claimed to be the attorney for the estate.  Id. at 666.  The attorney stated in writing that the attorney “will keep the beneficiaries fully apprised of both [the executor’s] position and the other beneficiary’s position on the interpreta​tion of the will.”  Id.  The beneficiaries sued the attorney for civil conspiracy, fraud, unlawful conversion, unjust enrichment, DTPA, construc​tive fraud, and breach of fiduciary duties.  The trial court granted the attorney’s summary judgment on all claims.  The appellate court upheld a portion of the summary judgment, but reversed on the issues of whether the attorney for the estate engaged in fraud and converted estate assets via a conspiracy with execu​trix, and whether the beneficiaries had standing to sue the attorney.  Id. at 668.  In reaching its decision, the court stated that:

[e]ven absent an attorney-client relationship, an attorney may be held negligent for failing to advise a party that he is not representing the party.  Burnap, 914 S.W.2d at 148.  “If circumstances lead a party to believe that they are represented by an attorney,” the attorney may be held liable for such a failure to advise.  Id. Furthermore, the Texas Supreme Court has recognized the difficulty in formu​lating a comprehensive definition of “fiduciary” sufficient to encompass all cases.  General Resources Organiza​tion, Inc. v. Deadman, 907 S.W.2d 22, 31 (Tex. App.—San Antonio 1995) (citing Crim Truck & Tractor Co. v. Navistar Intern. Transp. Corp., 823 S.W.2d 591, 593 n. 3 (Tex. 1992), writ denied, 932 S.W.2d 485 (Tex. 1996).  Informal fiduciary relationships or confidential relationships may arise where one person in trust relies upon another or where influence has been acquired and abused or confidence has been reposed and betrayed.  Id. The existence of such an informal fiduciary relationship or confidential relationship is a question of fact.  Id.
Id. at 666.

3.
Fraud & Conspiracy to Breach of Fiduciary Duty TC “3.
Fraud & Conspiracy to Breach of Fiduciary Duty” \f C \l “3” 
When an attorney, acting for his client, participates in fraudulent activities, his or her actions are “foreign to the duties of an attorney.”  Id. at 670 (citing Poole v. Houston & T.C. Ry. Co., 58 Tex. 134, 137 (Tex. 1882); McKnight v. Riddle & Brown, P.C., 877 S.W.2d 59, 61 (Tex. App.—Tyler 1994, writ denied); Likover v. Sunflower Terrace II, Ltd., 696 S.W.2d 468, 472 (Tex. App.—Houston [1st Dist.] 1985, no writ)).  In such a situation, the attorney may be held personally liable if he or she “knowingly commits a fraudu​lent act or knowingly enters into a conspiracy to defraud a third person.”  Id. (citing Likover, 696 S.W.2d at 472).  The attorney cannot shield himself or herself from liability on the basis that he or she was an agent of the client because no one is justified on that ground of knowingly committing a willful and premeditated fraud for another.  Id. (citing Poole, 58 Tex. at 137-38; Likover, 696 S.W.2d at 472; Hennigan v. Harris County, 593 S.W.2d 380, 383 (Tex. Civ. App.—Waco 1979, writ ref’d n.r.e.)).

Depending of the facts of the case, an attorney could be held liable for fraud, conversion, conspiracy, unjust enrichment, breach of fiduciary duty, and constructive fraud.  Querner, 966 S.W.2d at 670-671.  Each claim must be considered in light of the attorney’s actions.  If the facts show that the attorney actively engages in fraudulent conduct in furtherance of a conspiracy or otherwise, the attorney can be held liable. Id. at 666.

Similarly, if the facts show that an informal fiduciary relationship or confidential relations exists, the attorney may also be held liable.  Id. at 667.  The Texas Supreme Court has recognized the difficulty of formulating a definition of “fiduciary” that is sufficient to cover all cases.  Crim Truck & Tractor v. Navistar Intern., 823 S.W.2d 591, 593 n. 3 (Tex. 1992).  In Texas, certain informal relationships may give rise to a fiduciary duty.  These informal fiduciary relationships have been called “confidential relationships” and may arise “where one person trusts in and relies upon another, whether the relation is a moral, social, domestic or merely personal one.”  Id. at 594; see also Fitz-Gerald v. Hull, 237 S.W.2d 256, 261 (Tex. 1951).

Confidential relationships exist in those cases “in which influence has been acquired and abused, in which confidence has been reposed and betrayed.”  Texas Bank & Trust Co. v. Moore, 595 S.W.2d 502, 507 (Tex. 1980).   The existence of confidential relationships is usually a question of fact.  Crim Truck & Tractor, 823 S.W.2d at 594.

4.
Negligent Misrepresentation TC “4.
Negligent Misrepresentation” \f C \l “3” 
Until a few years ago, an attorney representing a party in a legal proceeding could proceed without concern that another party (i.e. non-client) in the litigation could sue him or her for negligent misrepresentation.  Although Texas courts had previously recognized this cause of action against other professionals, they had not recognized such a claim as between an attorney and an opposing party.  But, in 1999, the Texas Supreme Court established such a claim in its decision of McCamish, Martin, Brown & Koeffler v. Appling Interests, 991 S.W.2d 787 (Tex. 1999).

In McCamish, an attorney and his law firm represented their client in litigation that ulti​mately settled before trial.  The parties entered into a settlement agreement that included certain representations regarding the capacity and authority of McCamish’s client to enter into a binding settlement agreement.  The agreement included a provision in which both McCamish and its client made certain representations.  It was subsequently determined that McCamish’s client did not have the requisite authority to enter into a binding settlement agreement. Id. at 790.  Appling then filed suit against McCamish on the basis of negligent misrepresentation.  The trial court held that McCamish owed no duty to Appling and could not be liable.  The court of appeals reversed finding that an attorney may owe a duty to a non-client for material misrepre​sentation.  Id. at 790.  

On petition for review, McCamish argued it should not be held liable to a non-client for a claim arising out of its representation of a client in litigation.  Appling, on the other hand, asked the Court to recognize the distinction between legal malpractice cases, which require privity, and negligent misrepre​sentation cases, which do not.  Id.  Agreeing with Appling, the Texas Supreme Court extended the tort of negligent misrepresentation as described in Section 522 of the Restatement (Second) of Torts to attorneys.  Thus, an attorney may be held liable for negligent misrepresentation if he or she provides the information to a non-client and intends that the non-client rely on the information.  But, the Court also recognized that an attorney may reduce or eliminate liability to a non-client by (i) setting forth limitations as to whom should rely on the representation, or (ii) providing disclaimers as to the scope and/or accuracy forming the basis of the representation.  Id. at 794; see also Schlumberger Technology Corp. v. Swanson, 959 S.W.2d 171 (Tex. 1997).  See discussion infra.

C.
Be Clear Who The Attorney Represents TC “C.
Be Clear Who The Attorney Represents” \f C \l “2” 
A fiduciary’s attorney should avoid creating the impression that he or she represents a beneficiary, creditor or other third party.  As discussed previously, these impressions can be formed via meetings, letters, and other communications with third parties.  

Ways to reduce such potential claims include the following:

· Any meetings should be preceded with a statement that the attorney only represents the fiduciary;

· A written notice of non-representation can be give to any potential benefi​ciaries and creditors in the initial letter or contact;

· A written acknowledgement of no repre​sentation may be requested before any meetings with the third parties;

· The attorney should not answer any questions regarding the third parties rights;

· Documents to be signed by the third party should not be prepared by the attorney, if possible; and

· Documents to be signed by the third party and prepared by someone other than his or her attorney should confirm that the drafter does not represent such person and that the signor has been advised to seek independent counsel before signing.

While the preceding list is not exclusive or even mandatory, these reflect efforts to reduce claims made in actual proceedings over the past few years.

D.
Be Careful in All Written Communi​cations with Non-Clients TC “D.
Be Careful in All Written Communications with Non-Clients “ \f C \l “2” 
It is common when representing a fiduciary to communicate with the beneficiaries and/or creditors of the estate or trust on the fiduciary’s behalf.  As discussed previously, these contacts may create a claim that the beneficiary, creditor, etc., believed that the attorney represented the beneficiary, creditor, etc.  Thus, it is suggested that any written communication with any potential non-client reiterate (i) who the attorney represents, and (ii) that the attorney does not represent the recipient.

Furthermore, it is advisable for an attorney to avoid preparing legal documents, such as waivers, disclaimers, etc., for non-clients.  However, given the realities of the estate and trust area, it is sometimes necessary for the fiduciary’s attorney to prepare such documents to expedite his or her appointment or the settlement of the estate or trust.  If the attorney is providing the non-client a document for execution, the correspondence should clearly suggest that the recipient have the document reviewed by his or her own counsel.

For example, it is common to require waivers of service from various heirs or beneficiaries in order to proceed on an application regarding an estate or trust.  The letter forwarding a waiver of service may provide as follows:

A number of matters must be completed before Mr. X’s appointment.  Among those is to provide a copy of the application to you and serve it upon you in accordance with Texas law.  Therefore, by separate copy of this letter, we have forwarded you a copy of the enclosed by certified mail to meet this technical requirement.  It is pos​sible, however, to expedite this matter by asking you to sign the enclosed Waiver of Citation.  Assuming you are willing to do so, we enclose a Waiver of Citation for your review.  If the enclosed meets your approval, please sign where indicated in the presence of a Notary Public.  Once signed, please arrange to forward your signed Waiver to my offices in the enclosed self-addressed stamped envelope.  Upon receipt, we can file it with the court indicating you have received a copy of the enclosed application.  This will help Mr. X in moving this matter forward as soon as possible.  Note, that we must remind you that we do not represent you in this matter.  Therefore, if you have any questions or wish to discuss the legal significance of the enclosed Waiver, we suggest you contact counsel of your own selection before signing the enclosed Waiver as it may affect your legal rights with regard to the Estate.

Likewise, it is advisable to include in the document an acknowledgement of non-representation.  It is notable the lending industry has been requiring these statements and acknowledgements in real estate closings for number of years.  For example, a Section 145 designation may include the following provisions:

I further acknowledge that X Firm has prepared this Designation on behalf of its client, Mr. Y, as the proposed Independent Administrator with Will Annexed of the Estate of ________, Deceased, and does not represent me in this matter.  I further acknowledge that I am aware that I may retain my own counsel to advise me regarding this Designation and/or the Estate.

Furthermore, a personal representative or trustee winding up his or her affairs may seek a receipt and release from various heirs or beneficiaries in order to seek his or her discharge as the fiduciary for the estate or trust.  The letter forwarding a receipt and release may include the following:

We remind you that we only represent Ms. X, in her capacity as trustee, in matters relating to the ABC Trust.  Therefore, if you have any questions regarding this matter, we ask that you discuss those with counsel of your choosing before signing and returning the enclosed Receipt and Release and negotiating the enclosed check.

Finally, any letter to a potential beneficiary or heir should be written, if possible, in a manner that confirms, each time, that the attorney cannot answer any legal questions of the recipient.  For example, the letter may include the following:

Thank you in advance for your prompt attention and assistance in the preced​ing matters.  Please feel free to call my legal assistant or me with any general inquiries regarding Mr. X’s administration of the estate; however, any legal questions should be directed to your attorney.

E.
Avoid Making Alleged Representations and Use Disclaimers of Reliance When Appropriate TC “E.
Avoid Making Alleged Representations and Use Disclaimers of Reliance When Appropriate” \f C \l “2” 
It is common for other parties to request that a fiduciary make certain express representations to verify certain facts or conditions.  Representa​tions may be used to confirm assets, liabilities, past events, or other matters that an interested party deems relevant to an estate or trust.  While such information is needed or even mandatory to meet certain fiduciary duties, the attorney for the fiduciary should avoid being the one making such representations.  When he or she does, and it turns out to be incorrect, the attorney may face claims of negligent misrepresentation.  See discussion supra.

Furthermore, in any written documents that may be prepared by the attorney for the fiduciary and signed by a beneficiary or third party, it is suggested to include a statement that the attorney and/or his law firm does not represent the other parties.  For example, a distribution or settlement agreement may include the following provision:

Each Party confirms and agrees _____ _________________, and the law firm of ____________________________, solely represent A and B and do not and have never represented any other Party and have not provided any other Party legal advice or services, informa​tion or made any representation to any other Party.

The Texas Supreme Court has sanctioned the use of such disclaimers of reliance to reduce potential claims based on reliance or negligent misrepresentation. See Schlumberger Tech​nology Corp. v. Swanson, 959 S.W.2d 171 (Tex. 1997); Atlantic Lloyds Insurance Company v. Butler, 137 S.W.3d 199 (Tex. App.—Houston [1st Dist.] 2004, pet. filed July 6, 2004) (disclaimer of reliance in settlement agreement conclusively negated other parties alleged reliance on any representations or lack of disclo​sure by other parties).  A disclaimer of reliance may provide as follows:

Each party confirms and agrees that such party (i) has relied on his or her own judgment and has not been induced to sign or execute this Agreement by promises, agreements or representations not expressly stated herein, (ii) has freely and willingly executed this Agreement and hereby expressly disclaims reliance on any fact, promise, undertaking or representation made by the other party, save and except for the express agreements and representations contained in this Agreement, (iii) waives any right to additional informa​tion regarding the matters governed and effected by this Agreement, (iv) was not in a significantly disparate bargaining position with the other party, and (v) has been represented by legal counsel in this matter [or has voluntarily and of his or her own judgment waived his or her right to seek counsel].

VI.
LANDMINE NUMBER FIVE:  PROCEDURAL DEFECTS TC “VI.
LANDMINE NUMBER FIVE:  PROCEDURAL DEFECTS” \F C \L “1”
A.
Overview TC “A.
Overview” \f C \l “2” 
A judgment is void when the rendering court has no jurisdiction of the subject matter, no jurisdiction to enter the judgment, or no capacity to act as a court.  See Cook v. Cameron, 733 S.W.2d 137,140 (Tex. 1987).  A void judgment is one entirely null within itself and is not susceptible of ratification or confirmation and its nullity cannot be waived.  See Easterline v. Bean, 49 S.W.2d 427,429 (Tex. 1932).

The failure to meet the necessary procedural requirements may result in the court lacking the requisite jurisdiction and thus, any resulting judgment is void as a matter of law.  Due to the substantial notice and service requirements in trust, probate and guardianship matters, c SEQ CHAPTER \h \r 1hoosing to ignore and/or disregard these requirements can lead to dire consequences.

B.
Guardianship TC “B.
Guardianship” \f C \l “2” 
Under Texas law, a guardianship judgment is void unless the service provisions in Section 646 of the Texas Probate Code are strictly complied with.  See In the Guardianship of B.A.G., 794 S.W.2d 510 (Tex. App.—Corpus Christi, 1990 no writ)(guardianship judgment was void because trial court lacked personal jurisdiction over proposed ward who was never personally served with process; living relatives in first degree were not notified of the guardianship proceeding; and allegedly incapacitated person was neither present nor represented by counsel at temporary guardianship proceeding).

Likewise, the Tyler Court of Appeals recently held the following in an opinion that is not designated for publication, that with respect to a guardianship proceeding:

· An order appointing permanent guardian was void because the trial court lacked jurisdiction at the time that the order was signed;

· The trial court lacked jurisdiction because the guardianship hearing took place before the return date for the application for appointment of permanent guardian occurred;

· The trial court lacked jurisdiction because the applicant for Letters of Guardianship did not file an affidavit stating that the required notice had been sent to the Proposed Ward’s children pursuant to Section 633 of the Texas Probate Code; and 

· The trial court lacked jurisdiction because the proposed ward was not present at the guardianship hearing, and the trial court, on the record or in the guardianship order, failed to make a finding that a personal appearance by the proposed ward was not necessary pursuant to Section 685 of the Texas Probate Code.

See In re Redding, 2007 WL 1241512, No. 12-07-00098-CV, (Tex.App.—Tyler 2007, orig. proceeding) (not designated for publication).

Similarly, In re Guardianship of Gibbs the Fort Worth Court of Appeals held that orders from a probate court that were issued after the date that a temporary guardianship expired were void because the orders did not concern the closing of the guardianship and/or the discharge of the temporary guardian. See 2006 WL 2830821, No. 02-05-00143-CV, __ S.W.3d __ (Tex.App.—Fort Worth 2006, no. pet.).  The orders were void because the probate court lost jurisdiction as soon as the temporary guardianship expired other than to take any actions necessary to close the temporary guardianship and discharge the temporary guardian. See Id.

C.
Will Contests TC “C.
Will Contests” \f C \l “2” 
According to Section 10A(a) of the Texas Probate Code, an institution of higher education as defined by Section 61.003 of the Education Code, a private institution of higher education, or a charitable organization is a necessary party to a will contest which involves an organization as a distributee.  Pursuant to Section 61.003(8) of the Texas Education Code, the term “institution of higher education” includes any public technical institute, public junior college, public senior college or university, medical or dental unit or other agency of higher education.  A “charitable organization” is any entity that is exempt from federal income taxation under Section 501(c)(3) of the Internal Revenue Code, or any other entity that is organized and operated exclusively for the purposes listed in Sections 501(c)(3) of the Internal Revenue Code.  See Tex. Prob. Code Ann. § 3(kk) (Vernon 2003 & Supp. 2007);  I.R.C. § 501(c)(3).

If a proceeding involves a charitable trust, notice of the proceeding must be provided to the Attorney General for the State of Texas.  See Tex. Prop. Code Ann. § 123.003(a) (Vernon 1995).  The phrase “proceeding involving charitable trust” means the following:

· A lawsuit to contest or set aside the probate of an alleged will under which money, property, or another thing of value is given for a charitable purpose.  See Tex. Prop. Code Ann. § 123.001(3)(D) (Vernon 1995); and

· A lawsuit to allow a charitable trust to contest or set aside the probate of an alleged will. See Tex. Prop. Code Ann. § 123.001(3)(E) (Vernon 1995).

According to Section 123.001(2) of the Texas Property Code, the phrase “charitable trust” should be broadly defined to include charitable entities, trusts created for the benefit of charitable entities and inter vivos or testamentary gifts to charitable entities.  See Id.

If the Attorney General is not given proper notice of a proceeding that involves a charitable trust, any judgment entered in the proceeding is voidable on the motion of the Attorney General.  See Tex. Prop. Code Ann. § 123.004(a) (Vernon 1995).

D.
Trust Litigation TC “D.
Trust Litigation” \f C \l “2” 
Section 115.001(b) of the Texas Property Code governs the determination of necessary parties to actions that concern a trust.  In addition to the foregoing, the Attorney General for the State of Texas needs to be given notice if the action involves a charitable trust.  See Tex. Prop. Code Ann.. § 123.003(a)(Vernon 1995).  As with will contests that concern or affect a charity, the failure of the parties to provide the Attorney General with proper notice of an action which concerns a charitable trust causes the resulting judgment for the action to be voidable and subject to being set aside on the Attorney General’s motion.  See Tex. Prop. Code Ann. § 123.004(a)(Vernon 1995).

VII.
LANDMINE NUMBER SIX:  CLAIMS RELATING TO ESTATE-PLANNING TC “VII.
LANDMINE NUMBER SIX:  CLAIMS RELATING TO ESTATE-PLANNING” \F C \L “1” 
A.
Overview TC “A.
Overview” \f C \l “2” 
An essential element of legal malpractice relat​ing to estate-planning is privity.  See Savings Bank v. Ward, 100 U.S. 195 (1879).  Beginning in the 1960s, privity began to fade as a defense to estate-planning malpractice. See 68 Tenn. L. Rev. 261, Attorney V. Client-Privity, Malpractice, And The Lack Of Respect For The Primacy Of The Attorney-Client Relationship In Estate, Winter, 2001.  The first state to allow a recovery was California.  See Lucas v. Hamm, 364 P.2d 685, 687 (Cal. 1961).  In fact, in California, estate-planning attorneys owe a virtually unlimited duty of care to the beneficiaries of their clients’ wills and trusts.  See 68 Tenn. L. Rev. at 262 (citing  Creighton Univ. v. Kleinfeld, 919 F. Supp. 1421, 1425 (E.D. Cal. 1995)).

Not all states, however, have adopted Califor​nia’s “everybody has privity” stance.  A few states, such as Florida and Iowa, have limited recovery by beneficiaries to those situations where “the testator’s intent as expressed in the will is frustrated.”  68 Tenn. L. Rev. at 263 (citing Espinosa v. Sparber, Shevin, Shapo, Rosen & Heilbronner, 612 So. 2d 1378, 1380 (Fla. 1993)(emphasis omitted); Schreiner v. Scoville, 410 N.W.2d 679, 683 (Iowa 1987); Mieras v. DeBona, 550 N.W.2d 202, 208 (Mich. 1996); see also Hatbob v. Brown, 575 A.2d 607, 615 (Pa. Super. Ct. 1990) (holding that if attorney’s negligence thwarted testator’s intent as expressed in will, beneficiary may maintain a contract, but not a tort, cause of action)).

A few other states, such as Texas, have adopted a “strict privity” requirement.  See Barcelo v. Elliott, 923 S.W.2d 575 (Tex. 1996); Noble v. Bruce, 709 A.2d 1264, 1275 (Md. 1998); Lilyhorn v. Dier, 335 N.W.2d 554, 555 (Neb. 1983); Conti v. Polizzotto, 663 N.Y.S.2d 293 (N.Y. App. Div. 1997); Simon v. Zipper​stein, 512 N.E.2d 636, 638 (Ohio 1987); Berry v. Dodson, Nunley & Taylor, P.C., 717 S.W.2d 716, 718 (Tex. App.—San Antonio 1986) vacated on other grounds, 729 S.W.2d 690 (Tex. 1987).

B.
Belt v. Oppenheimer, Blend, Harrison & Tate, Inc. TC “B.
Belt v. Oppenheimer, Blend, Harrison & Tate, Inc.” \f C \l “2” 
Texas now recognizes that a personal represen​tative of a deceased client’s estate has the requi​site privity to bring an action against the decedent’s estate-planning lawyer.  See Belt v. Oppenheimer, Blend, Harrison & Tate, Inc., 192 S.W. 3d at 783; see also Hosfelt v. Miller, 2000 WL 1741909, 2000-Ohio-2619 (Ohio App. 7 Dist. Nov 22, 2000)(personal representa​tive of client’s estate may bring claim based on preparation of estate documents or estate-planning) (citing Nevin v. Union Trust Co. 726 A.2d 694, 701 (Me. 1999); Olson v. Toy, 46 Cal. App. 4th 818, 823, 54 Cal. Rptr. 2d 29 (1996)).

On May 5, 2006, The Texas Supreme Court held for the first time that a personal representative of a deceased client has the requisite privity to maintain an estate-planning malpractice claim against decedent’s estate-planning attorney for negligence relating to the estate plan.  See Belt v. Oppenheimer, Blend, Harrison & Tate, Inc., 192 S.W. 3d 780 (Tex. 2006); see also O’Donnell v. Smith, 197 S.W.3d 394 (Tex 2006).  It is important to understand the allegations in Belt in order to appreciate the potential claims that can now be made, and the uncertain landscape in which estate-planners practice after Belt.  

In Belt, the executors sued the estate-planning attorneys for legal malpractice, claiming that the attorneys were negligent in drafting their father’s will and in advising him on asset management, resulting in over $1,500,000 in tax liability that could have been avoided.  The plaintiffs were not the lawyer’s clients and they were not involved in the planning discussions.  Rather, the plaintiffs, after the client’s death, have raised allegations assuming what the client would have done.

C.
Planning Considerations TC “C.
Planning Considerations” \f C \l “2” 
Tax planning and coordination of the client’s assets is fundamental to most estate plans.  

1.
Consider Tax Planning Opportunities
“1.
Consider Tax Planning Opportunities” \f C \l “3” 

The most obvious and poten​tially most detrimental mistakes to a client are those caused by tax traps or missed tax saving opportunities that the estate-planning attorney fails to recognize. Conversely, estate-planners can also over-​emphasize estate tax savings, at the expense of creating a practical estate plan.  Therefore, the key is not always to utilize every tax planning opportunity but, rather, at least consider if such planning may be beneficial to an estate-planning client and allow them to decide if they are interested in tax opportunities.

a.
Utilizing Applicable Credit Amount and the Bypass Trust TC “a.
Utilizing Applicable Credit Amount and the Bypass Trust” \f C \l “4” 
Remember that to the extent the applicable credit amount is not utilized on the death of an individual, that credit is lost.  Many times estate-planners fall into the trap of believing that basic bypass trust planning is not applicable to their clients.  While this may be the case, estate-planner should make sure that this determination is made on the basis of full and accurate information.  For example, many clients do not know the true value of their assets.  Clients often attach unrealistic values to their total estate for a number reasons including:

· Basing value on original purchase prices rather than today’s fair market value.  For example, the farmer or rancher whose real property has been surrounded by suburban home building may not appreciate the alternate use value of his or her property.

· Underestimating business value on the basis of financial statement book value rather than the higher value of the business as a going concern or, alternatively, on assets liquidation.

· Overestimating business value based on pride and past hard work rather than the lower value of the business as a going concern or, alternatively, on assets liquidation.

· Failure of the client to realize that insurance is part of his or her estate.  For example, many professionals carry large term life insurance policies through various professional due to their relatively low cost.

b.
Marital Deduction Planning TC “b.
Marital Deduction Planning” \f C \l “4” 
Internal Revenue Code provides an unlimited marital deduction against estate tax for assets passing to a surviving spouse. IRC § 2056. In most instances, clients will favor the idea of deferring estate taxation by taking advantage of this deduction.  While it is rela​tively easy to qualify for this deduction, there are a few relatively common mistakes that may jeopardize this qualification including:

· Creating a marital QTIP trust that allows distributions to individuals other than the surviving spouse.  In order to qualify for the unlimited marital deduction as a QTIP, the surviving spouse must be the sole beneficiary. IRC § 2056(b)(7)(B)(ii)(II).

· Creating a marital QTIP trust which fails to mandate the distribution of income to the surviving spouse at least annually.  In order to qualify for the unlimited marital deduction as a QTIP, the surviving spouse must be entitled to all income at least annually. IRC § 2056(b)(7)(B)(ii)(I).

· Making a marital bequest to a non-citizen spouse without including Qualified Domestic Trust provisions. If a planner fails to consider citizenship, he or she will face the dilemma of advising a surviving spouse that he or she will not inherit $4.0 million tax-free, but rather may have to pay taxes of approximately $2.0 million or have the assets placed in a specially created post-death trust.  IRC § 2056A.

c.
Generation-Skipping Transfer Tax Planning Tc “C.
Generation-Skipping Transfer Tax Planning” \F C \L “4” 
A discussion of generation-skipping transfer tax planning is beyond the scope of this article, however, it is important to realize that no mistake will be potentially more expensive than a generation-skipping transfer tax planning mistake.  While the estate-planner is afforded some protection via the $2.0 million generation-skipping transfer tax exemption amount, an inadvertent generation-skip will cost $0.45 per dollar of taxable assets in tax years 2007-2009, but that could increase to $.55 in 2011 assuming no amendments to the current tax laws.  This could be a steep price for attorney error.  

Common mistakes include:

· Assuming that a transfer into a trust that meets the requirements for the gift tax annual exclusion also meets the requirements for the generation-skipping transfer tax annual exclusion.  Remember only certain narrowly tailored trusts that are for the sole benefit of a single skip-person qualifies for the generation-skipping transfer tax annual exclusion.  IRC § 2642(c).

· Failing to affirmatively allocate generation-skipping transfer tax exemption to one or more testamentary trusts.  While reliance on the deemed generation-skipping transfer tax exemption allocation rules may work for smaller estates, this may result in trusts with inclusion ratios of greater than 0 in larger estates.  IRC § 2632(b).

· Failing to remember that non-lineal descendant beneficiaries can also be skip-persons based on their age relative to the donor or testator.   IRC § 2651(d).

2.
Coordinate Estate-Planning Vehicles TC “2.
Coordinate Estate-Planning Vehicles” \f C \l “3” 
One of the most important characteristic of an estate plan is that it meets the client’s overall objectives.  When various estate-planning techniques or options are used, it is crucial that these techniques form a well-coordinated overall estate plan.  The failure to coordinate various vehicles often leads to future disputes and disappointment.  This is especially likely when the client has utilized the services of multiple estate-planning professionals, often in differing jurisdictions.

The creation of a fully coordinated estate plan begins with a detailed review of all existing estate-planning vehicles.  Making estate-planning recommendations and creating new estate-planning vehicles in a vacuum almost always leads to an overall plan that does not meet the client’s goals.  To avoid this result, the estate-planner should:

· Review the dispositive provisions of each estate plan to create a clear picture in the mind of the estate-planner and, through counseling, the client, of the existing dispositive scheme.

· Review individual assets to clarify that assets, if any, are subject to each of the various vehicles.

· Review tax, expense, and debt allocation provisions of each vehicle, where applicable, to determine the amounts passing to each beneficiary before and after the payment of transfer taxes, debts, and expenses.

· Review administration and fiduciary provisions of each vehicle (including powers of attorney and other ancillary documents) to determine the rights and limitations of each fiduciary with respect to each other fiduciary.
· Review each vehicle for intended (and unintended) powers of appointment.

· When applicable, coordinate the proper exercise or non-exercise of each inter vivos or testamentary powers of appointment being careful to include all required specific references to each exercised power to avoid future claims of ineffective exercise.

· Review all non-probate assets and quantify expected non-probate transfers.

3.
Coordinate Assets With Estate-Planning Vehicles TC “3.
Coordinate Assets With Estate-Planning Vehicles” \f C \l “3” 
The advantages of various estate-planning techniques, especially advanced planning techniques, are premised on the transfer of assets to such vehicles.  To obtain the maximum benefit, the proper vehicle must control the intended assets.  Furthermore, by passing clear title to the entity or fiduciary, there is a reduction in the amount of assets that may be subject to a guardianship proceeding or will contest.  

Efforts should be made to coordinate and transfer the various assets to the selected trust, limited partnership, or other vehicle.  In some cases, this can be accomplished by simply listing the assets on an attached exhibit to the relevant docu​ment and stating that such assets have been conveyed to the respective entity.  This approach should be used with caution, however, because it may lead to future disputes regarding ownership and control between one or more fiduciaries – for example an agent and a trustee.  Thus, real estate should be conveyed by deeds, accounts should be restyled with the financial institution, and title to tangible personal property should be confirmed by appropriate transfer documents or at a minimum a bill of sale.

4.
Coordinate Non-Probate Assets TC “4.
Coordinate Non-Probate Assets” \f C \l “3” 
It is also important to consider whether any non-probate assets need to be coordinated with the estate-planning techniques.  

a.
Titling of Accounts TC “a.
Titling of Accounts.” \f C \l “4” 
Improper asset titling can easily gut the most carefully crafted estate plan.  Under Texas Probate Code Sections 439 and 451, unmarried and married individuals can create accounts or other assets (although, due to historical prohibitions, usually no real property) which pass at the death of one owner to the surviving owners by right of survivorship rather than passing by the provisions of the decedent’s will. See Tex. Prob. Code Ann. § 439 and 451 (Vernon 2003).   

The failure to advise a client on such matters can lead to claims against the estate-planning lawyer.  "Devises [in a will] which failed because the property was held in joint tenancy [with right of survivorship] have often been the basis for malpractice suits." McGovern, The Increasing Malpractice Liability of Will Drafters, Trusts & Estates Magazine (Dec. 1994), p. 16.  While there is no Texas case that has addressed this issue to date, other states have held an estate planner liable.  

For example, in McLane v. Russell, 546 N.E.2d 499 (Ill. 1989), a lawyer represented two sisters who owned a farm, which was placed in joint tenant with right of survivorship by the lawyer. One of the sisters was subsequently adjudicated incompetent and the other sister discussed with the lawyer methods for leaving her interest in the farm to her tenant farmers, father and son McLane. The lawyer drafted a new will for the competent sister devising a life estate in her interest in the farm to father McLane, with the remainder to son McLane. The joint tenancy with right of survivorship in the farm was never severed. Upon the death of the competent sister, her interest in the farm passed by operation of law to the surviving incompetent sister. The incompetent sister thereafter died intestate and the farm passed to the sisters' cousins. The McLanes obtained a jury verdict against the lawyer in an amount equal to one-half (½) of the value of the farm.  The verdict was upheld on appeal and that judgment was later affirmed by the Illinois Supreme Court.

In Garcia v. Borelli, 129 Cal. App. 3d 24, 180 Cal Rptr. 768 (1982), an attorney was retained to drafted a will for a married man who desired to leave his one-half (½) of the community property, plus a specified portion of his separate property, to his child (and the child's children) by a prior marriage. The will clearly stated the testator's intent to do so, noting that the testator's separate property was titled in his name alone while the community property of the testator and his wife was titled in their joint names. The will made certain specific bequests and then the residue passed to the child and his children. After the testator's death, the attorney who drafted the will represented the co-executors of the estate.  The attorney, acting on behalf of the testator's wife, "terminated all joint tenancies in her favor, thus depriving the estate, and ultimately the child and grandchildren, of Testator's community interest in this property."  180 Cal. Rptr. at 770. The child and grandchildren sued to determine who was entitled to the testator's one-half (½) interest in the joint tenancy community property. That suit was settled and the settlement approved by the probate court. The child and children subsequently sued the attorney, alleging that he knew the testator's community property was held in joint tenancy with his wife and knew that the testator intended to pass his one-half (½) of the community property to appellants, yet failed to advise the testator of the proper measures necessary to carry out his intent. Other causes of action against the attorney were also alleged. The trial court entered summary judgment for the attorney based on a collateral estoppel argument (because of the prior probate court proceeding and settlement). The appellate court reversed the trial court, finding that the appellants were not collaterally estopped to sue the attorney for malpractice.  See also Wilson v. Clancv, 747 F. Supp. 1154 (D. Md. 1990), aff’d without opinion, 940 F.2d 654 (4th Cir. 1991)(attorney sued for malpractice for failing to advise testator regarding the need to sever the JTWROS or otherwise change the title to the assets).
Determining whether one or more assets will pass by survivorship is, unfortunately, not always an easy task.  While some monthly or annual account statements may designate survivorship through such terms as “with rights of survivorship,” “WROS,” “JTWROS,” “CPWROS,” or “POD,” the absence of such labeling is not always indicative of the true character of the asset.  Rather, the true nature of the asset is governed by the terms of the account agreement or the signature card. See, Dickerson v. Brooks, 727 S.W.2d 652 (Tex. App.—Houston [1st Dist.] 1987, writ ref’s n.r.e.) (signature card and application controlled survivorship as to certificate of deposit despite fact that certificate of deposit did not denote survivorship feature.) 

In order to prevent potential estate-planning disasters, the estate-planner should confirm the true nature of all accounts and, when he or she deems it appropriate, ensure that such accounts are re-titled to eliminate all survivorship claims.  For example, a “Mr. and Mrs. Smith JTWROS” account can be re-titled as a “Mr. and Mrs. Smith Tenants in Common [or Community Property].”  While this re-titling will be ideally accomplished on an account-by-account basis, time or the number of accounts may make this difficult.  Fortunately, Texas Probate Code Section 440 provides a shortcut solution in the form of a written notice to financial institutions. See Tex. Prob. Code Ann. § 440 (Vernon 2003).   Section 440 provides that a party to an account can alter the payment terms of the account at death by virtue of a written order.  In order to satisfy the provisions of the section, the order must be:

· signed by a party (any party to the account);

· received by the financial institution during the party’s lifetime;

· and not countermanded by the same party during the party’s lifetime.

Note, however, that such notice merely alters the payment terms upon death but does not otherwise affect the rights of the various parties to the account with regard to the contractual terms of the account.  A.G. Opinion No. DM-10 (1991).

b.
Beneficiary Designations TC “b.
Beneficiary Designations” \f C \l “4” 
Assets such as life insurance, qualified and non-qualified retirement plans, and annuities pass by virtue of the written contract rather than by will.  Therefore, like improper asset titling, failure to coordinate beneficiary designations with other estate-planning vehicles can also gut an otherwise well-crafted estate plan. Unlike survivorship accounts, however, the coordination of beneficiary designations in many instances involves trade-offs between future transfer tax savings and current income tax savings.  For example, life insurance generally passes to the designated beneficiary income tax free so the naming of a trust or a testamentary trustee as a beneficiary for purposes of securing potential future estate tax savings can usually be done without concern.  On the other hand, a qualified retirement plan may provide substan​tial current income tax savings and additional income tax-free growth through the use of a spousal rollover at the expense of future transfer tax savings while the naming of a trust or testa​mentary trustee, while providing potential future transfer tax savings, may result in significant current income taxation. Therefore, the careful planner will carefully coordinate all beneficiary designations to maximize estate-planning benefits and flexibility.

D.
Standard Of Care TC “D.
Standard Of Care” \f C \l 2” 
An attorney is held to the standard of care that would be exercised by a reasonably prudent attorney.  Cosgrove v. Grimes, 774 S.W.2d 662, 665 (Tex. 1989).  The applicable standard “is an objective exercise of professional judgment, not a subjective belief that his acts are in good faith.”  Id. at 665.  When the attorney’s decision is that which a reasonably prudent attorney could have made in the same or similar circumstances, then the attorney is not negligent even if an undesirable result occurred.  Furthermore, the attorney’s conduct will be evaluated based on the information the attorney had at the time of the alleged act of negligence.  Id. at 664.

E.
CausationTC “E.
Causation” \f C \l “2” 
One of the elements of a malpractice claim is that the attorney’s negligence was the proximate cause of injury to the client.  The two components of proximate cause are cause-in-fact and foreseeability.  Berly v. D&L Sec. Servs. & Investigations, Inc., 876 S.W.2d 179, 182 (Tex.App.—Dallas 1994, writ denied).  Cause-in-fact means that the attorney’s acts or omissions were a substantial factor in bringing about the injury that would not otherwise have occurred.  See Two Thirty Nine Joint Venture v. Joe, 60 S.W.3d 896, 904 (Tex.App.—Dallas 2001, no pet.).   Foreseeability of harm means that the attorney could anticipate that his actions could injure another. Id.   Foreseeability does not require that the attorney anticipate the particular injury that eventually occurs.  Brown v. Edwards Transfer Co., Inc., 764 S.W.2d 220, 223 (Tex. 1988).

When the client claims that some failure by the attorney caused an adverse result in prior litigation, the client must produce evidence from which a jury may reasonably infer that the attorney’s conduct caused the damages alleged.   Haynes & Boone v. Bowser Bouldin, Ltd., 896 S.W.2d 179, 181 (Tex. 1995).   Mere conjecture, guess, or speculation is not sufficient to establish that the attorney’s actions proximately caused the client’s injury.   For example, in the recent decision of Baker Botts v. Cailloux, the appellate court reversed a trial court judgment in favor of the client-plaintiff finding that causation was not proven at trial.  224 S.W.3d 723, 2007 WL 460643 (Tex.App.—San Antonio 2007, pet. denied).

In Baker Botts, the client was incapacitated and her attorney-in-fact sued the law firm and others claiming that, but for the law firm’s actions, the client would not have signed a disclaimer.  None of the trial witnesses had any knowledge of the client’s “true wishes or intentions.”  See Id.  The court held that at best, any assumption what the client would have done is based on nothing more than conjecture.  See Id.

Likewise, in Longaker v. Evans, the appellate court also rejected as mere speculation any assumption as to the deceased client’s motives or intent when she terminated a trust whose proceeds would have benefited her son but instead went to the brother “advising” her to terminate the trust. Longaker v. Evans, 32 S.W.3d 725, 734-35 (Tex.App.—San Antonio 2000, pet. withdrawn by agr.).  In Longaker, the court noted that “while there is much speculation that the trust termination was not the result of [the decedent’s] free act, there is no competent evidence that [the beneficiary] wrongfully influenced or otherwise induced [the decedent] to do anything she did not otherwise intend to do.”  Id. at 734.  Instead, “all indications are it was what [the decedent] wanted and there is no evidence of a contrary intent.”  Id. at 735.  In the absence of competent evidence demonstrating the deceased client never intended to divest her son of the trust assets, the court determined that it was improper to make that assumption.  Id. at 734-35. The court therefore held there was no evidence of causation or damages. Id.
Some courts have held that expert testimony is generally needed to prove causation in a legal malpractice case.  See Turtur & Assocs., Inc. v. Alexander, 86 S.W.3d 646, 652 (Tex.App.—Houston [1st Dist.] 2001, no pet.);   Onwuteaka v. Gill, 908 S.W.2d 276, 281 (Tex.App.—Houston [1st Dist.] 1995, no writ).   When a layperson would ordinarily be competent to make a determination on causation, however, expert testimony is not required.  See  Turtur, 86 S.W.3d at 652 (expert testimony not required if causal connection is obvious);  Arce v. Burrow, 958 S.W.2d 239, 252 (Tex.App.—Houston [14th Dist.] 1997), rev’d on other grounds,  997 S.W.2d 229 (Tex. 1999) (corr. op. on motion for reh’g.) (quoting Delp v. Douglas, 948 S.W.2d 483, 495 (Tex.App.—Fort Worth 1997), rev’d on other grounds, 987 S.W.2d 879 (Tex. 1999)) (adopting rule previously applied in medical malpractice cases that expert testimony not required in cases where lay person competent to determine causation).

F.
DamagesTC “F.
Damages” \f C \l “2” 
A plaintiff in a legal malpractice case must demonstrate that any alleged damages, including attorney’s fees, were proximately caused by the breach of a duty by the defendant.  See Judwin Props., Inc. v. Griggs & Harrison, 911 S.W.2d 498, 507 (Tex.App.—Houston [1st Dist.] 1995, no writ).

1.
Actual Damages TC “1.
Actual Damages” \f C \l “3” 
The plaintiff can seek actual damages resulting from an attorney’s negligence.  These are usually economic damages resulting from the failure to adequately represent a client or obtain the best settlement.  See Cosgrove v. Grimes, 774 S.W.2d 622 (Tex. 1989)(damages based on amount of damages that could have been recovered from defendant in underlying suit but for attorney’s inadequate representation); Balesteros v. Jones, 985 S.W.2d 485 (Tex.App.—San Antonio 1998, pet denied) (damages based on difference between settlement received and best settlement possible, but for attorney’s inadequate representation).  Additionally, actual damages may also include attorneys’ fees and expenses expended to correct, mitigate or defend due to the malpractice.  See discussion infra.

2.
Mental Anguish TC “2.
Mental Anguish” \f C \l “3” 
A plaintiff generally cannot recover damages for alleged mental anguish.  See Belt v. Oppenheimer, Blend, Harrison & Tate, Inc., 192 S.W. 3d 780 (Tex. 2006)(estate-planning malpractice claims are limited to recovery for property damage).  In Likes v. City of Tyler, the Texas Supreme Court discussed the general lack of recovery for mental anguish damages relating to breaches of legal duties. 962 S.W.2d 489 (Tex. 1997)(denying mental anguish resulting from property damage caused by negligence); see also Douglas v. Delp, 987 S.W.2d 879, 884 (Tex. 1999) (denying mental anguish damages for economic loss suffered as result of legal malpractice).  The Court indicated that the two principal reasons courts have been unwilling to recognize mental anguish as compensable in every case in which it occur are: (1) “predictability is difficult because of the variability of the human response to particular conduct and the inability to distinguish those instances when it will be a reasonably foreseeable consequence”, and (2) “verifying the existence of mental anguish is difficult because of its inherently subjective nature.” Fitzpatrick v. Copeland, 80 S.W.3d 297 (Tex.App.—Fort Worth 2002, pet denied)(citing Likes, 962 S.W.2d at 494-95; Parkway, 901 S.W.2d at 444)).

3.
Punitive Damages TC “3.
Punitive Damages” \f C \l “3” 
The plaintiff can seek punitive or exemplary damages relating to an attorney’s negligence.  Recovery of punitive damages is, however, limited by the Texas Civil Practice and Remedies Code. The applicable version of Chapter 41 depends on when the cause of action was filed.  The current version of Chapter 41, now referred to as the Damages Act, applies to causes of action filed on or after September 1, 2003.  The former version, known as the Exemplary Damages Act, applies to claims that accrued after September 1, 1995.

To recover punitive damages, the client must generally show that the attorney acted with malice or his or her actions rose to the level of being fraudulent or grossly negligent.

4.
Attorney’s Fees TC “4.
Attorney’s Fees” \f C \l “3” 
Attorney’s fees expended in prior litigation generally are not recoverable as damages unless provided for by statute or contract.  See Dallas Cent. Appraisal Dist. v. Seven Inv. Co., 835 S.W.2d 75, 77 (Tex. 1992) (attorney’s fees may not be recovered unless provided for by statute or by contract between the parties); New Amsterdam Cas. Co. v. Tex. Indus., Inc., 414 S.W.2d 914, 915 (Tex. 1967) (attorney’s fees not recoverable in tort claims unless provided by statute or contract); Cupples Coiled Pipe, Inc. v. Esco Supply Co., 591 S.W.2d 615, 619 (Tex.Civ.App.—El Paso 1979, writ ref’d n.r.e.) (attorney’s fees from prior tort or contract suits against third parties are not recoverable as damages in subsequent suits).

Under certain circumstances, some appellate courts have adopted an equitable exception to the general rule of non-recovery of attorney’s fees in tort cases.  See Knebel v. Capital National Bank, 518 S.W.2d 795, (Tex. 1975)(noted that “federal courts, in the exercise of their equitable powers, may award attorneys’ fees when the interests of justice so require. Indeed, the power to award such fees ‘is part of the original authority of the chancellor to do equity in a particular situation”).  The Texas Supreme Court, however, has not adopted any wrongful-act basis for recovery.

But, when the attorney’s malpractice causes the client to expend attorneys’ fees to correct, mitigate or defend, the client may be entitled to recover the fees and expenses as part of the client’s actual damages.  In Arlitt v. Paterson, the appellate court noted that “contractual or statutory authorization is not necessary to recover attorneys’ fees and costs as damages.” 995 S.W.2d 713, 721 (Tex.App.—San Antonio 1999, pet. denied)(widow entitled to recover attorneys’ fees and costs she incurred in will contest and construction proceedings as damages)(citing Nationwide Mut. Ins. Co. v. Holmes, 842 S.W.2d 335, 341-42 (Tex.App.—San Antonio 1992, writ denied) Baja Energy, Inc. v. Ball, 669 S.W.2d 836, 838-39 (Tex.App.—Eastland 1984, no writ) Restatement (Second) Of Torts § 914(2) (1979); but see City of Garland v. Booth, 895 S.W.2d 766, 771-72 (Tex.App.—Dallas 1995, writ denied) Peterson v. Dean Witter Reynolds, Inc., 805 S.W.2d 541, 549 (Tex.App.—Dallas 1991, no writ)); see also Burrow v. Arce, 997 S.W.2d 229, 240 (Tex. 1999) (client need not prove actual damages in order to obtain forfeiture of attorney’s fees for attorney’s “clear and serious” breach of fiduciary duty to the client).  In addition, the decedent can recover the costs incurred in restructuring his estate to minimize tax liability; Porter v. Ogden, Newell, & Welch, 241 F.3d 1334, 1337 (11th Cir. 2001) (allowing suit to recover client’s costs, incurred during lifetime, in curing problems created by negligent drafting of trust document, including funds expended in seeking judicial reformation of trust and in lobbying Florida legislature to change law affecting trust).
G.
Statute of LimitationsTC “G.
Statute of Limitations” \f C \l “2” 
A legal-malpractice claim does not accrue until “facts have come into existence that authorize a [client] to seek a judicial remedy.”  Apex Towing Co. v. Tolin, 41 S.W.3d 118, 120 (Tex. 2001); Willis v. Maverick, 760 S.W.2d 642, 646 (Tex. 1988);  see also Little v. Smith, 943 S.W.2d 414, 420 (Tex. 1997) (statute of limitations for breach of fiduciary duty claim does not begin to run until claimant “knew or should have known of facts that in the exercise of reasonable diligence would have led to the discovery of the wrongful act”).  Thus, a legal-malpractice claim does not arise “until the client discovers or should have discovered through the exercise of reasonable care and diligence the facts establishing the elements of a cause of action.”   Id. at 121.  And, the claim does not accrue until the client discovers — or should have discovered — it was legally injured.  Vacek Group, Inc. v. Clark, 95 S.W.3d 439, 443 n. 2 (Tex.App.—Houston [1st Dist.] 2002, no pet.).  A claim may not accrue until after the facts alluding to the malpractice have surfaced.  See Tate v. Goins, Underkofler, Crawford & Langdon, 24 S.W.3d 627, 636 (Tex.App.—Dallas 2000, pet. denied) (court held cause of action did not accrue when client learned of potential claim during deposition but only after default judgment was entered against client).

When the engagement involves the prosecution or defense of a claim in litigation, the Texas Supreme Court has adopted a “bright-line rule” that tolls the statute of limitations until all appeals on the underlying claim are exhausted.  Hughes v. Mahaney & Higgins, 821 S.W.2d 154, 156 (Tex. 1991).

But, legal malpractice claims based on transactional work are not automatically tolled under the Hughes rule.  See Murphy v. Mullin, Hoard & Brown, 168 S.W.3d 288 (Tex.App—Dallas 2005, no pet.) (citing Vacek Group, Inc. v. Clark, 95 S.W.3d 439, 444-47 (Tex.App.—Houston [1st Dist.] 2002, no pet.)).  In Murphy, the court considered whether the Hughes rule applied to claims related to the alleged negligent drafting and/or review of the agreements creating the family limited partnerships.   The court held that because it was not legal malpractice committed during “the prosecution or defense of a claim that results in litigation,” it does not fall within a category of legal malpractice cases encompassed within the Hughes definition.  Therefore, the Hughes rule does not apply.  See Id. at 293.

VIII.
LANDMINE NUMBER SEVEN:  FAILING TO UNDERSTAND PRIVILEGES TC “VIII.
LANDMINE NUMBER SEVEN:  FAILING TO UNDERSTAND PRIVILEGES” \f C \l “1” 
A.
Overview TC “A.
Overview” \f C \l “2” 
Not all information is discoverable.  Texas recognizes that certain evidentiary privileges preclude the discovery and admission of relevant evidence under certain (generally statutory) circumstances.  See R.K. v. Ramirez, 887 S.W.2d 836,  842 (Tex. 1994).  In order to preserve a privilege, one must be aware of the exist of the privilege.  A discussion of the most common privileges is set forth below.    

B.
Attorney-Client Privilege TC “B.
Attorney-Client Privilege” \f C \l “2” 
The attorney-client privilege was established long ago, and its purpose is to promote the free flow of information between attorneys and their clients while removing the fear that the details of those communications will be revealed to outsiders.  See e.g. Com​modity Futures Trading Comm. v. Weintraub, 471 U.S. 343, 348 (1985); West v. Solito, 563 S.W.2d 240, 245 (Tex. 1978).  Texas law presumes that the attorney will be able to render fully accurate advice only by ensuring that the information they receive and provide to their client will remain confidential.  Therefore, Texas law encourages the client to provide a full disclosure of the facts, including facts that could adversely affect the client.  As many lawyers can attest, it is often times the most harmful information that the attorney needs the most so that the attorney can provide appropriate counsel to the client.

1.
Privilege TC “1.
Privilege” \f C \l “3” 
The attorney-client privilege covers communication made by the client to the attorney or communications by the attorney to the client that incorporate or are based upon the client’s communications.  Once properly invoked, the attorney-client privilege is virtually inviolate, save and except for situations where the privilege is waived.  See discussion infra.

With regard to fiduciaries, in the case of Huie v. DeShazo, the Texas Supreme Court held that the attorney-client privilege protects communi​cations between a trustee and his attorney relating to trust administration from discovery by a trust beneficiary or other third party under Texas Rules Evidence 503 because the trustee (and not the trust beneficiary) is the real client of the attorney retained by the trustee to advise him with regard to the administration of the trust. The holding in Huie v. DeShazo created the fiduciary duty exception to the attorney-client privilege. The rational behind the fiduciary duty exception is the belief that a fiduciary might do more harm to their beneficiaries if they were hesitant to obtain legal counsel. The Huie Court also stressed that the trustee’s fiduciary duty to make full disclosure of all material facts to the benefi​ciaries is not lessened by the application of the privilege and that only communications covered by the rule are exempt from discovery.  As a result, facts that are obtained from other sources are not privileged.

Note, however, not all attorney-client communications are privileged.  The Texas Rules of Evidence provide for various exceptions discussed below.

2.
Joint Claimant Exception TC “2.
Joint Claimant Exception “ \f C \l “3” 
The most important exception relating to will contests is found in Texas Rule of Evidence  503(d)(2), which provides that there is no privilege:

as to a communication relevant to an issue between parties who claim through the same deceased client, regardless of whether the claims are by testate or intestate succession or by inter vivos transactions.

Tex. R. Evid. 503(d)(2).

This exception allows both sides in a will contest to discover communications from the deceased’s attorney regarding any facts affecting the execution or contents of the will. See Krumb v. Porter, 152 S.W.2d 495, 497 (Tex. Civ. App.—San Antonio 1941, writ ref’d); Pierce v. Arrar, 126 S.W. 932, 933 (Tex. Civ. App.—1910, no writ); Lisby v. Estate of Richardson, 623 S.W. 2d 448, 449 (Tex. Civ. App.— Texarkana 1981, no writ); Estate of Jerni​gan, 793 S.W. 2d 88 (Tex. App.—Texarkana 1998, no writ); In Re: Texas A&M—Corpus Christi Foundation, Inc.; 84 S.W. 3d 358 (Tex. App.—Corpus Christi 2002, orig. proc.).

Note that this particular exception only applies when both sides to the litigation are claiming the same estate (common interest) through the same deceased client. It should not apply when one party’s interest is adverse to the decedent’s estate.  See Emerson v. Scott, 87 S.W. 369 (Tex.Civ.App.—Texarkana 1905, no writ) (attorney prevented from testifying regarding testator’s statements at time of execution of will because party seeking to cancel deed given to him by testator was asserting claim adverse to estate).

3.
Lawyer-Witness Exception TC “3.
Lawyer-Witness Exception” \f C \l “3” 
If a lawyer attests a document, communications between the client and the lawyer, which are relevant to an issue concerning the document, are not protected from disclosure by the attorney-client privilege. See Tex. R. Evid. 503(d)(4).

4.
Crime Fraud Exception TC “4.
Crime Fraud Exception” \f C \l “3” 
If the services of a lawyer were sought or obtained to enable or aid anyone to commit or plan to commit what the client knew or reasonably should have known to be a crime or a fraud, communications between the client and the lawyer are not protected from disclosure by the attorney-client privilege. See Tex. R. Evid. 503(d)(1). This exception could conceivably come into play in a will contest wherein there is a claim of fraudulent inducement or forgery of the will. Under this scenario, the client would be the person accused of committing the fraud or forgery; not the testator.

5.
Joint Client Exception TC “5.
Joint Client Exception” \f C \l “3” 
A joint client exception exists to the attorney-client privilege.  See Tex. R. Evid. 503(d)(5).   Thus, a husband and a wife who contemporaneously seek estate-planning advice from the same attorney may be considered to be joint clients of that attorney.  This means that there is a possibility that otherwise privileged communications between the estate-planning lawyer and the surviving spouse may be discoverable.

C.
Work Product Privilege TC “C.
Work Product Privilege” \f C \l “2” 
The work product privilege “is distinct from and broader than the attorney-client privilege.”  See United States v. Nobles, 422 U.S. 225, 238 n.11 (1978).

1.
Privilege TC “1.
Privilege” \f C \l “3” 
The work product privilege is a qualified protection for certain materials prepared by or for an attorney “acting for his client in anticipation of litigation.”  Id. at 237-38.    SEQ CHAPTER \h \r 1The primary purpose of the work product privilege is to protect the mental processes, conclusions and legal theories of the lawyer and provide a privileged area so that the lawyer can analyze and prepare the case for trial.  See Tex. R. Civ. Proc. 192.5(b)(1); Owens- Corning Fiberglass v. Caldwell; 818 S.W.2d 749,750 (Tex. 1991); National Tank Co. v. Brotherton, 851 S.W.2d 193, 202 (Tex. 1993).

a.
Prepared or Developed In Anticipation of Litigation or For Trial TC “a.
Prepared or Developed In Anticipation of Litigation or For Trial” \f C \l “4” 
To qualify as work product, material must have been prepared, or mental impressions developed, by an attorney in anticipation of litigation or for trial.  What this means is that the materials must have been prepared or the mental impressions developed after the occurrence or transaction on which the lawsuit is based.  See Tex. R. Civ. Proc. 192.5(a).

For practical purposes, the date of the occurrence or transaction on which the lawsuit is based is the date that the injury which lead to the filing of the lawsuit.  See Jackson v. Downey, 817 S.W. 2d 858, 860 (Tex. App. – Houston [1st Dist.] 1991, orig. proceeding)(in suit against insurance company for refusal to pay a medical claim, the occurrence was the date that the insurance company denied coverage, as opposed to the date of surgery); National Sur. Corp. v. Dominguez, 715 S.W.2d 67, 68-69 (Tex. App.—Corpus Christi 1986, orig. proceeding)(in suit to recover on surety bond, date of occurrence was date that surety denied coverage).

In order for a Court to determine if materials were prepared or mental impressions were developed in anticipation of litigation, a two-part test will be employed.  First, the Court must determine whether a reasonable person, based upon the circumstances at the time, would have anticipated litigation.  See Brotherton, 851 at 202-203.  Second, the Court must make a subjective determination regarding whether the party claiming the work product privilege had a good faith belief that there was a substantial chance that litigation would follow and conducted the investigation for the purpose of preparing for the litigation.  See  Id. at 204.

b.
Prepared By or For the Party or Party’s Representative TC “b.
Prepared By or For the Party or Party’s Representative” \f C \l “4” 
To be exempt from discovery pursuant to the work product privilege, the materials assembled, and/or mental impressions developed, for litigation must have been prepared by or for a party to the litigation or a representative of the party (e.g. attorneys, consultants, sureties, indemnitors, employees or agents).  See Tex. R. Civ. Proc. 192.5(a)(1); Marshall v. Hall, 943 S.W.2d 180, 183 (Tex. App.—Houston [1st Dist.] 1997, orig. Proceeding)(interview notes prepared by lawyer’s employee were protected).

c.
Prepared By or For the Pending Lawsuit TC “c.
Prepared By or For the Pending Lawsuit” \f C \l “4” 
To qualify as work product, the materials or impressions at issue must apply to the same lawsuit in which the privilege is asserted.  See Allen v. Humphreys, 559 S.W.2d 798, 802-803 (Tex. 1977).  Work that was undertaken in preparation for a certain lawsuit is not protected from discovery in a different lawsuit under the work product privilege.  See Turbodyne Corp. v. Heard, 720 S.W.2d 802, 804 (Tex. 1986); Robinson v. Harkins & Co., 711 S.W.2d 619, 621 (Tex. 1986).

d.
Core Work Product TC “d.
Core Work Product” \f C \l “4” 
“Core work product” is defined as the work product of an attorney or an attorney’s representative that contains the attorney’s or the attorney’s representative’s mental impressions, opinions, conclusions, or legal theories.  Core work product is not discoverable.  Tex. R. Civ. Proc. 192.5(b)(1).  Under Texas law, the work product privilege protects the following core work product:

· The lawyer’s litigation file. See National Un. Fire Ins. Co. v. Valdez, 863 S.W.2d 458, 460 (Tex. 1993);


· Indexes, notes and memoranda prepared by a lawyer.  See Garcia v. Peeples; 734 S.W.2d 343,348 (Tex. 1987);

·  The lawyer’s notes and correspondence prepared in connection with the lawsuit.  See Occidental Chem. Corp. v. Bonales, 907 S.W.2d 488, 490 (Tex. 19950; and

· The lawyer’s notes made during trial.  See Goode v. Shoukfeh, 943 S.W.2d 441, 449 (Tex. 1997).

e.
Non-Core Work Product TC “e.
Non-Core Work Product” \f C \l “4” 
“Non-core work product” is defined as work product that does not reflect the attorney’s thought process.  Non-core work product is not discoverable until and unless the party seeking discovery can show a substantial need for the materials in preparation of the party’s case and that the party is unable, without undue hardship to obtain the substantial equivalent of the materials by other means.  See Tex. R. Civ. Proc. 192.5 (b)(2).  In order to discover the materials that are non-core work product, the party-seeking discovery must first prove that he has exhausted every other means of discovery available to him.  See In re: Baptist Hospital of Southeast Texas, 172 S.W.3d 136, 144-146 (Tex. App.—Beaumont 2005, orig. proceeding).

f.
Duration of Work Product Privilege  TC “f.
Duration of Work Product Privilege” \f C \l “4” 
The work product privilege is perpetual.  See Owens-Corning Fiberglass v. Caldwell, 818 S.W.2d 749, 751-752 (Tex. 1991)(mental impressions and opinions of lawyer from one lawsuit are not discoverable in another lawsuit).

Many work product protected materials may be ordered produced on a showing of “substantial need” of the documents and the opponents’ ability to establish that they are “unable without undue hardship to obtain the substantial equivalent of the materials by other means.”  See Tex. R. Civ. Proc. 192.5(b)(2).  Therefore, even though the mental impressions of the attorney will be protected when work product materials are ordered produced, it is important for attorneys seeking the most protection to establish that the documents at issue are protected from disclosure by the attorney-client privilege, as opposed to merely asserting the work product privilege as a defense to forced disclosure.

2.
Exceptions TC “2.
Exceptions” \f C \l “3” 
Even if made or prepared in anticipation of litigation or for trial, the following is not protected from discovery by the work product privilege:

· Information discoverable under Rule 192.3 concerning experts, trial witnesses, witness statements, and contentions;

· Trial exhibits ordered disclosed under Rule 166 or Rule 190.4;

· The name, address, and telephone number of any potential party or any person with knowledge of relevant facts;

· Any photograph or electronic image of underlying facts (e.g., a photograph of the accident scene) or a photograph or electronic image of any sort that a party intends to offer into evidence; and

· Any work product created under circumstances within an exception to the attorney-client privilege in Rule 503(d) of the Rules of Evidence.

D.
Husband-Wife-Privilege TC “D.
Husband-Wife-Privilege” \f C \l “2” 
1.
Privilege TC “1.
Privilege” \f C \l “3” 
A communication is confidential if any person makes it privately to the person’s spouse as long as this communication is not intended for disclosure to another person.  The husband-wife privilege may be claimed by the husband or the wife, as well as by a guardian representative of the husband and/or the wife.  There is a presumption that a communication between a husband and wife is not private or confidential if it is made in the presence of a third party.
The rational behind the husband-wife privilege is the notion that in its absence, spouses would be less likely to confide in one another, which would have the effect of discouraging open and honest communication between the parties to a marriage.

The husband-wife privilege protects only confidential communications.  The privilege does not protect the acts of one spouse that are observed by the other spouse.  See Marshall v. Ryder Sys. Inc, 928 S.W.2d 190, 195.  (Tex App-Houston [14th Dist.] 1996, writ denied).  And, various exceptions to the husband-wife privilege exist.

2.
Crime Fraud Exception TC “2.
Crime Fraud Exception” \f C \l “3” 
If a communication between spouses was made for the purpose of enabling or aiding anyone to commit a crime or fraud, the communication is not protected by the husband-wife privilege.

3.
Joint Client Exception TC “3.
Joint Client Exception” \f C \l “3” 
Of particular importance in probate and trust matters, communications between spouses are not protected by the husband-wife privilege in proceedings “between spouses in civil cases,” and in “a proceeding between a surviving spouse and a person who claims through the deceased spouse, regardless of whether the claim is by testate or intestate succession or by inter vivos transaction.”  See Tex. R. Evid. 504(4)(B)(A), 504(4)(B)(B). There are no reported cases that interpret the particular exception to the husband-wife privilege; however, a “proceeding between spouses in a civil case” would seem to include will contests and claims by the surviving spouse against the Estate.

4.
Crime Against Spouse Exception TC “4.
Crime Against Spouse Exception” \f C \l “3” 
If a communication between spouses was made with respect to a crime which one spouse committed against the person of the other spouse, the communication is not protected by the husband-wife privilege.  This particular exception also applies to communications between spouses that were made with respect to a crime against any minor child or any member of the household of either spouse.

5.
Mental Health Exception TC “5.
Mental Health Exception” \f C \l “3” 
Communications between spouses are not protected by the husband-wife privilege in proceedings to commit either spouse or otherwise to place that spouse’s person and/or property under the control of another because of an alleged mental or physical condition (e.g. – a guardianship proceeding).

6.
Capacity Exception TC “6.
Capacity Exception” \f C \l “3” 
Communications between spouses are not protected by the husband-wife privilege in proceedings to establish either spouse’s competence (e.g. – a guardianship proceeding).

E.
Spiritual Advisor Privilege TC “E.
Spiritual Advisor Privilege” \f C \l “2” 
A person has a privilege to refuse to disclose and to prevent another from disclosing a confidential communication by the person to a member of the clergy in the clergy member’s profession character as a spiritual advisor.  For purposes of the spiritual advisor privilege, a “member of the clergy” is a minister, priest, rabbi, accredited Christian Science Practitioner, or other similar functionary of a religious organization or an individual reasonably believed so to be by the person consulting with such individual.” See Tex. R. Evid. 505(a)(1).  For purposes of the spiritual advisor privilege, a communication is “confidential” if it is made privately and not intended for further disclosure except to other persons who are present in furtherance of the purpose of the communication.  See Tex. R. Evid. 505(b).
The rational behind the spiritual advisor privilege is the notion that individuals have a need to divulge their problems, acts, and thoughts in a spiritual advisor with a sense of religious freedom and without apprehension that the advisor may later divulge such confidences.

The spiritual advisor privilege is unique in the following respects:

· The spiritual advisor cannot be compelled to reveal the identity of the person making the communication (or seeking the spiritual assistance) or the fact that any communication took place at all.  See Simpson v. Tennant, 871 S.W.2d 301, 306 (Tex. App. – Houston [14th Dist.] 1994, orig. proceeding).

· Even if the spiritual advisor is not a bona fide minister, the communication remains privileged as long as the communicant “reasonably believed” him to be legitimate.  See Tex. R. Evid. 505(a)(1).

· Confidentiality may attach even though the circumstances were such that total privacy was impossible.  See Nicholson v. Wittig, 832 S.W.2d 681, 686 (Tex. App. – Houston [1st Dist.] 1992, orig. proceeding) – (presence of others in operating room did not preclude the privilege).

· The spiritual advisor privilege may be claimed by the communicant, the spiritual advisor, and the guardian/exec​utor/administrator for the communicant.

· There is no will contest exception for persons claiming through the same deceased communicant.  As a result, the decision as to whether or not to waive the privilege is solely up to the deceased communicant’s personal represen​tative.

F.
Physician-Patient Privilege TC “F.
Physician-Patient Privilege” \f C \l “2” 
Under the physician-patient privilege, a communication between a patient and a physician is considered to be confidential if it is not intended to be disclosed to third persons other than those present to further the interest of the patient in the consultation, examination, or interview, or those reasonably necessary for the transmission of the communication, or those who are participating in the diagnosis and treatment.

For purposes of the physician-patient privilege, a physician means a person licensed to practice medicine in any state or nation, or reasonably believed by the patient so to be.  A patient means any person who consults or is seen by a physician to receive medical care.  See Tex. R. Evid. 509.

The physician-patient privilege protects confidential communications as well as records of identity, diagnosis, evaluation, or treatment of a patient by a physician.

In civil proceedings, the physician-patient privilege may be claimed by the patient, the patient’s guardian/administrator/executor, and the physician – only to the extent that he or she does so on behalf of the patient.  The authority of the physician to claim the privilege on behalf of the patient is presumed in the absence of evidence to the contrary.

With respect to civil or administrative proceedings, the physician-patient privilege is not applicable in the following types of proceedings:

· Proceedings brought by the patient against the physician (e.g. – medical malpractice claims), and in any license revocation proceeding in which the patient is a complaining witness and in which disclosure is relevant to the claims or defense of a physician.

· When the patient or someone authorized to act on the patient’s behalf consents to the release of privileged information.

· When the purpose of the proceeding is to substantiate and collect on a claim for medical services rendered to the patient.

· When the proceedings concern the physical, mental, or emotional condition of a patient when a party to the proceeding is relying upon the condition as a part of the party’s claim or defense.

· In any disciplinary investigation or proceeding which concerns the physician or a registered nurse.

· In any involuntary civil commitment proceeding, proceeding for court-ordered treatment, or probable cause hearing under Tex. Heath & Safety Code Ch. 462; tit. 7, subtit. C; and tit. 7, subtit. D.

· In any proceeding regarding the abuse or neglect, or the cause of any abuse or neglect, of the resident of an “institution” as defined in Tex. Health & Safety Code § 242.002.

Since the decedent’s medical “condition” is almost always at issue in will contest actions, Texas Probate Code Section 10B was enacted to dispense with the necessity of obtaining a court order or a written “authorization” for release of the decedent’s medical records from the personal representative of his estate.  See Tex. Prob. Code Ann. § 10B (Vernon 2003).  This section allows parties in a will contest to compel the production of the decedent’s medical information from any health care provider via a subpoena accompanied by a copy of the petition in the “contested proceeding.”  See also Tex. R. Civ. Proc. 205 (setting forth various methods for discovery on non-parties); Tex. R. Evid. 902(10) (prescribing the notice requirements and the proper form of affidavit for proof of medical records under the “Business Records” hearsay exception).

In cases requiring a determination of issues relating to mental capacity and undue influence, wide latitude should be allowed to both contestants and proponents.  In some instances, the medical records of the various contestants or proponents of the will may be discoverable if relevant to explain why the testator may have left his estate as he did in question of undue influence.  The rule, simply stated, is that circumstances of any probative value as to any of the listed elements of undue influence are admissible, Buchanan v. Davis, 300 S.W. 985, 990 (Tex. Civ. App.–El Paso, 1927), affirmed (1928), and the court should permit the introduction of the will, which tends to prove the existence of undue influence at the time of existence of undue influence at the time of execution.  Watson v. Dingler, 832 S.W.2d 834. 837 (Tex.App.—Houston [14th Dist.] 1992, writ denied).

G.
Mediation Information Privilege TC “G.
Mediation Information Privilege” \f C \l “2” 
Texas Civil Practice and Remedies Code § 154.073 provides for a “mediation/alternative dispute resolution privilege,” and provides that all communications (including written material or record made) relating to the mediation cannot be used as evidence against any party to the communication in any judicial or administrative proceeding.  Therefore, anything discussed at or written concerning an ADR procedure is “privileged” from use against a party to that ADR procedure.

An exception apparently exists, however, in those cases where an executor (or guardian or trustee) is mediating a claim for or against the estate.  In those cases, the executor’s fiduciary duty of full disclosure may trump the mediation “privilege.”  See Avary v. Bank of America, N.A., 72 S.W.3d 779, 803 (Tex.App.—Dallas, 2002 pet. denied)(executor sued for breach of fiduciary duty in settling case.  The court held that when a claim is based on a new and independent “tort” committed in the course of mediation, the Texas ADR Act does not bar discovery of what occurred at mediation).  See also Alford v. Bryant, 137 S.W.3d 916. 922 (Tex.Civ.—Dallas 2004, pet. denied)(legal malpractice case based on mediated settlement.  Any privilege under Texas ADR Act was waived due to “offensive use” by plaintiff).

H.
Waiver of Privilege TC “H.
Waiver of Privilege” \f C \l “2” 
Any privilege can be waived.  The waiver provisions of Texas Rules of Evidence 511 and 512 expressly apply to all the privileges contained in Article V of the Texas Rules of Evidence, and have also been held to apply to constitutional and statutory privileges.  The public policy supporting a finding of “waiver” is predicated on the conclusion that once the holder of the privilege decides to disclose it, the necessity for the confidentiality served by the assertion of the privilege is obsolete as the information/communication is no longer “confidential.”  Even though the party asserting a privilege has the burden of proving its existence, scope and applicability, once this is done, the burden to prove waiver rest on the shoulders of the party claiming that the privilege has been waived.

1.
Voluntary Disclosure: TRE 511 TC “1.
Voluntary Disclosure: TRE 511” \f C \l “3” 
There are often situations where, for tactical reasons or otherwise, a decision is made to “waive” a privilege. The most expedient method of accomplishing this is to simply produce the information.

2.
Waiver of Privilege by Voluntary Disclosure:  Rule 511 TC “2.
Waiver of Privilege by Voluntary Disclosure:  Rule 511” \f C \l “3” 
A person upon whom these rules confer a privilege against disclosure waives the privilege if:
· The person or a predecessor of the person while holder of the privilege voluntarily discloses or consents to disclosure of any significant part of the privileged matter unless such disclosure itself is privileged; or

· The person or a representative of the person calls a person to whom privileged communica​tions have been made to testify as to the person’s character or character trait insofar as such communications are relevant to such character or character trait.

A showing that the material or communication alleged to be privileged has been voluntarily disclosed to a third party is evidence of waiver. In re Faxon Mobile Corp., 97 S.W.3d 353, 363 (Tex. App.—Houston [14th Dist] 2003, no pet). Therefore, on letters or other written communications every recipient of the communication, direct or by “copy,” must be accounted for and shown to be within the privileged group or the privilege is waived. See e.g., In re El. DuPont de Nemours and Company, 136 S.W.3d 218, 226 (Tex. 2004)(where the affidavit in support of the privilege claim did not identify certain recipients or explain documents containing “no DuPont legal waiver,” the privilege was waived.).

Litigants must also be aware of “implied” waiver where a failure to object to the introduction of privileged material, impliedly waives the privilege. Stroud Oil Prop. Inc., v. Henderson, 2003 WL 21404820, 3 (Tex.App.—Fort Worth 2003, rehearing overruled). If a significant part of a privileged document is voluntarily disclosed, the entire document may be discoverable. Terrell State Hospital v. Ashworth, 794 S.W.2d 937, 940 (Tex. App.—Dallas 1990, orig. proceeding) This is not necessarily the case, however, when only one document of many is voluntarily disclosed. See In re Carbo Ceramics Inc., 81 S.W.3d 369, 377 (Tex.App.—Houston 14th Dist.] 2002, orig. proceeding)(even though defendant waived attorney-client privilege as to one letter it voluntarily disclosed in connection with its “advice of counsel” defense, this implied waiver as to one letter was not an automatic blanket waiver of the privilege for all other documents withheld on the basis of attorney-client privilege); Marathon Oil Co. v. Moye, 893 S.W.2d 585, 590 (Tex. App.—Dallas 1994 orig. proceeding)(waiver by voluntary disclosure does not automatically allow disclosure of all privileged material); and National Union Fire Ins. Co. Of Pitt, Penn. v. Hoffman, 746 S.W.2d 305, 311 (Tex.App.—Dallas 1988, orig. proceeding)(trial court’s blanket ruling that waiver went to “all communications, knowledge and opinions which underlie the matters” addressed in “waived” letter was too broad). Voluntary waiver may also occur when a doctor, clergyman, or any other witness who possess privileged material is called as a character witness. In such cases, any claim of privilege will be waived if the information is relevant to the “character” issue.

3.
Involuntary Waiver: TRE 512 TC “3.
Involuntary Waiver: TRE 512” \f C \l “3”
Texas Rule Of Evidence 512 reflects the notion that disclosure by mistake or erroneous compulsion does not automatically result in loss of the privilege. In this situation, however, the burden is on the party claiming “lack of waiver” to prove that their disclosure was made inadvertently and without the opportunity to claim the privilege:

4.
Privileged Matter Disclosed Under Compulsion or Without Opportunity to Claim Privilege:  Rule 512 TC “4.
Privileged Matter Disclosed Under Compulsion or Without Opportunity to Claim Privilege:  Rule 512” \f C \l “3” 
A claim of privilege is not defeated by a disclosure that was (1) compelled erroneously, or (2) made without opportunity to claim the privilege.  Thus, disclosure compelled improperly (by the court) during the discovery process does not constitute a future waiver of the privilege given that it is grounds for mandamus, appeal, or reversal.

More often, however, inadvertent disclosure occurs by mistake. Prior to 1999, such a mistake was usually fatal. Now, Texas Rule of Civil Procedure 193.3(d) is available to protect parties against the consequences of inadvertent disclosure of privileged material. Under this rule, a party has ten (10) days after the discovery that an inadvertent disclosure was made to amend the applicable discovery response to identify the material inadvertently produced, and to state the privilege asserted. Once this is done, the requesting party must return the document and all copies to the producing party until the court rules upon the claim of privilege. Thus far, the ten-day rule of Texas Rule of Civil Procedure 193.3(d) has been liberally construed to avoid a finding of waiver. In Warren Tech Corp v. Computer Adapters Services Inc., 134 S.W.3d 516, 524-525 (Tex, App.—Fort Worth 2004, pet. granted), the party failed to assert a privilege for a document for three years after it was produced and more than 10 days after the document was listed on the opponent’s trial exhibit list. The court held that the privilege was not waived under Texas Rules of Civil Procedure 193.3(d):

The focus of Rule 193.3(d) is on the intent to waive the privilege, not the intent to produce the material or information. Therefore, a party who fails to diligently screen documents before producing them does not waive a claim of privilege, and the ten-day period runs from the party’s first awareness of the mistake, not from the date of production.

Tex. R. Civ. Proc. 193.3(d); see also In re AEP Texas Central Co.; 128 S.W.3d 687,694 (Tex. App.—San Antonio 2003, no pet.)(no “waiver” where evidence showed that company and employee had “no actual knowledge” of production of legal memorandum until two days before they asserted privilege and requested return of memorandum).

5.
Offensive Use Waiver TC “5.
Offensive Use Waiver” \f C \l “3”
The Doctrine of Offensive Use is a judicially created exception to the assertion of privilege.

Principles of fundamental fairness arrived at preventing a litigant from offensively hiding behind a privilege in order to hamstring an opponent, do not need specific statutory wording to make them legally effective.

Westheimer v. Tennant, 831 S.W.2d 880, 883-884 (Tex. App.—Houston [14th Dist.] 1992, no pet.). Under the doctrine of “offensive use,” a party seeking affirmative relief may not, at the same time, invoke a privilege to protect material from disclosure that is relevant to the success or failure of that party’s claims for affirmative relief.  See Michael G. Silver, Offensive Use Waiver of the Attorney Client Privilege and Work Product Exemption, 34 Feb. Hous. Law. 46, 46 (1997). Courts have ruled this doctrine applicable in cases involving the Fifth Amendment privilege against self-incrimination, the physician-patient privilege, the attorney-client privilege (including the joint defense privilege), and the work-product privilege. See generally Id (describing the evolution of this doctrine’s applicability throughout Texas law).

a.
The Tests for Offensive Use TC “a.
The Tests for Offensive Use“ \f C \l “4” 
In Republic Ins. Co. v. Davis, 856 S.W.2d 158, 163 (Tex. 1993), the Texas Supreme Court, relied on the rationale previously expressed in Ginsberg v. Fifth Court of Appeals, 686 S.W.2d 105 (Tex. 1985)(involving assertion of patient-physician privilege) to hold that in Texas, a claim of attorney-client privilege could be waived by “offensive use.” The Republic Insurance Court set forth the elements of the doctrine of offensive use as follows: (1) the privilege asserting party must be seeking affirmative relief; (2) the privileged information must be “outcome determinative,” if believed by the fact finder; and (3) such disclosure must be the only means possible of obtaining the evidence. Although the last prong for offensive use waiver sounds strict, the Texas Supreme Court in Tex. Dep. of Public Safety Officers Assn. v. Denton, 897 S.W.2d 757, 762 (Tex. 1995, decided in 1995 argued in 1994) has adopted a practical approach and held that this requirement is met as long as some of the requested information sought could only be obtained from the privileged documents.

b.
The Claims to Which Offensive Use Applies TC “b.
The Claims to Which Offensive Use Applies” \f C \l “4” 
Texas Courts have consistently ruled that evidence that would weaken or defeat the claim for affirmative relief by the privilege-asserting party — whether on his case in chief or on a defensive issue — lies outside the protection of privilege. In In re Southwest Airlines Co., 55 S.W.3d 622,624 (Tex. App.—San Antonio 2004, orig. proceeding)(the court held that the plaintiffs seeking to recover damages for personal injuries could not prevent disclosure of legal memorandum relating to potential “notice” of problems to plaintiffs. Although “mere relevance” is not sufficient for “outcome determinative” test, here the memorandum was likely to be “outcome determinative” to the defendant’s claim of limitations as rebuttal evidence to plaintiffs claim of “fraudulent concealment”). In Westheimer v. Tennant, 831 S.W.2d 880,884 (Tex. App.—Houston [14th Dist.] 1992, no writ), the Court also held that fundamental fairness requires that when a party has attempted to withhold “essential and relevant information necessary . . . to [a] defense against the underlying lawsuit,” the privilege is waived. The Appellate Court went on to reason that the Defendants would be:

deprived of their right to discover pertinent and perhaps favorable evidence if we allowed the real parties-in-interest to seek legal relief against them in our courts, but draw a legal curtain around otherwise proper evidence which may bear on the merits of the lawsuit. As impor​tant as the attorney-client privilege is, it cannot be used to subvert the advocacy system that spawned it.
See Id. (emphasis added)

Similarly, in Hyundai Motor Co. v. Chandler, 882 S.W.2d 606 (Tex. App.—Corpus Christi 1994, writ denied), the Appellate Court reasoned that a confidential communication went to the very heart of the suit because it related back to the cause of the collision.

A petition seeking monetary damages is one seeking “affirmative relief.” Marshall v. Ryder Sys. Inc., 928 S.W.2d I90, 195 (Tex. App.—Houston [14th Dist.] 1996, writ denied). Thus, a party seeking to obtain an interest in property through a will contest or damages for breach of fiduciary duty is potentially subject to a claim of “:waiver by offensive use.” A declaratory judgment counterclaim may not qualify as a request for affirmative relief. Marathon Oil Co. v. Moye, 893 S.W.2d 585 (Tex. App.—Dallas 1994, orig. proceeding). Purely defensive claims do not support a claim of offensive use. National Orion Fire Ins. Co. of Pitt., Penn. v. Valdez, 863 S.W.2d 458, 461-462 (Tex. 1993)(where legal advice sought to be discovered related only to the defendant’s attempt to rebut a “bad faith” claim - and the defendants did not intend to offer such evidence at trial - there was no request for affirmative relief and there could be no ‘waiver’ by offensive use.)

6.
Advice of Counsel Waiver TC “6.
Advice of Counsel Waiver” \f C \l “3” 
Can a trustee or other fiduciary sued for breach of fiduciary duty still assert the “attorney-client” privilege and/or the “work product” privilege if he claims, as a total or partial “defense,” that he relied on the advice of counsel? The answer appears to be “no” if the actual substance of the advice is crucial to the claim.

Although the Texas Supreme Court in Nat’l Ins. Co. v. Valdez, 863 S.W.2d 458 (Tex. 1993) rejected an attempt to discover privileged information related to a purely defensive “rebuttal” of the plaintiffs claim, the Court was careful to point out that the defendant had represented that none of this information would be introduced at trial. If evidence as to the substance of the legal advice is to be injected into the case by the party relying on “advice of counsel” then it is clear that any privilege as to that advice is waived even though the party is not seeking affirmative relief or otherwise subject to a traditional claim of “offensive use.” See, In re Carbo Ceramics Inc., 81 S.W.3d 369, 378-379 (Tex. App.—Houston [14th  Dist.] 2002, orig. proceedings)(“Texas courts apply the offensive use doctrine when the advice of counsel defense is raised,” but only if the advice is “offered” and then only as to the particular letter or advice involved.); DeWitt and Rearick, Inc. v. Ferguson, 699 S.W.2d 692, 694{Tex.Civ.App.—El Paso 1985, orig. proceeding)(parties claiming that they had settled with one group of buyers “based on advice of counsel” required to reveal the substance of that advice.)

Courts in other jurisdictions have had little trouble in concluding that the attorney-client privilege may be waived by “offensive use” in relation to the affirmative defense of “reliance on counsel.”

In Garfinkle v. Arcata National Corp., 64 F.R.D. 688 (S.D.N.Y. 1974), the court indicated that waiver of attorney-client privilege may occur by pleading the privileged material as a defense. In this case, the defendant injected an attorney opinion letter into the case as a relevant matter and the court indicated that the plaintiff was entitled to probe the circumstances surrounding the issuance of the letter.

In Smith v. Bentley, 9 T.R.D. 489 (S.D.N.Y. 1949), the defendants pled that one defendant paid a portion of royalties to another defendant on advice of its counsel. The court opined that any privilege attaching to documents and conversations between defendants and their attorneys relating to such advice had been waived by the defendants by pleading it in their answer. According to the court, the defendants had deliberately injected the advice of their counsel as an issue in the case. This made inquiry on the subject relevant to the issues, and because of the waiver privilege, the defendants could not refuse to answer questions on the ground of privilege. See also Politer v. Marshall Field & Co., 80 F.I.D. 718 (N.D. Illinois E.D. 1978)(in shareholders derivative action, director’s affirmative defense of “advice of counsel” waived attorney-client privilege.).

In Trans World Airlines, Inc. v. Hughes, 322 F.2d 602 (2d Cir. 1964), the Second Circuit concluded that the district court had properly ordered the production of certain tax documents. The district court had determined that the attorney-client privilege claimed by defendants as to these documents had been waived as a result of the defendants’ pleading advice of counsel as a defense. See e.g.. In re Haler, 1999 WL 667288 (Tex.Civ.—Dallas 1999, no pet.)(shareholder’s derivative action, corporate officers claimed attorney-client privilege).

Therefore, any trustee (or other fiduciary) who relies on an exculpatory clause allowing the affirmative defense of “advice of counsel” (whether as to a specific act, or generally to establish that he acted “prudently” or “in good faith”) may be held to have waived the right to assert the privilege on this issue and be compelled to permit discovery as to communications between himself and his attorney on the subjects included in the affirmative defense. In addition to direct exculpatory clauses providing an “advice of counsel” defense, there are other possibilities for waiver of the attorney-client privilege. The attorney-client privilege may be waived by “offensive use”/advice of counsel any time one or more of the following is present:

· Grants of discretion.  Proof of “due diligence” and/or “reasonableness” in determining the scope of discretion as well as the exercise thereof will often involve proof related to attorney-client communications.

· “Bad faith” issues.  Questions of “bad faith” (or the lack thereof) are not only encountered in connection with the invocation of exculpatory clause protections, the issue of the fiduciary’s “good faith” may also be a determinative factor in successfully obtaining an award of attorney’s fees for his defense. See, Tex. Prob. Code § 1490; Tex. Prop. Code. § 114.064.

·  Gross negligence questions. Again, the lack of gross negligence, for exculpatory clause protection, is almost guaranteed to require a showing that: (a) the trustee was grossly negligent, in part, because he did not seek the advice of an attorney before acting or failing to act (the plaintiff’s position), or, (b) the trustee was not grossly negligent because, he acted on the advice of com​petent counsel (the defendant’s position).

7.
Refreshing Recollection Waiver Under TRE 612 TC “7.
Refreshing Recollection Waiver Under TRE 612” \f C \l “3”
Texas Rule Of Evidence 612 requires the production of certain documents used by a witness for the purpose of refreshing his recollection or memory while testifying. If a writing containing attorney-client work product or which is otherwise privileged is used to refresh the recollection of a witness, is the privilege waived? The answer appears to be “yes” if it is used to refresh recollection during the actual testimony at trial or deposition [“while testifying,” Texas Rule Of Evidence 612(1)] and, “maybe” if used during preparation [before testifying Texas Rule Of Evidence 612(2).]  See City of Denison v. Grisham, 716 S.W.2d 121, 123 (Tex.Civ.—Dallas 1986, no. pet.); and In re Brown, 1998 WL 2077934 (Tex.Civ.—Austin 1998, no pet.)(not designated for publication )(privileges waived as to documents used while testifying), and, 1 Tex. Prac. § 612.4 FNs 5 and 6 (discussing federal cases and commentators arguing against waiver where privileged documents used solely in preparation for testimony and party requesting documents failed to show a “substantial need” for the documents or that the “interests of justice” require disclosure.)

IX.
LANDMINE NUMBER EIGHT:  FAILING TO MAKE A “STRATEGIC PLAN” TC “IX.
LANDMINE NUMBER EIGHT:  FAILING TO MAKE A ‘STRATEGIC PLAN’” \F C \L “1” 
A.
Overview  TC “A.
Overview” \f C \l “2” 
The administration of the estate is often a staged process.  As with any process, it is generally advisable at the begin​ning to make a “strategic plan” relating to the administration of the estate.  While, as with most plans, it may need to be adjusted from time-to-time, the failure to make any plan could have substantial consequences if certain matters are not timely completed.  Furthermore, it may delay identifying and addressing time sensitive matters.

One of the foremost concerns relates to state and federal filings, such as disclaimers and tax returns.  These must be done within a cer​tain time period following death.  The following sections set forth some suggestions and considerations while making the plan.

B.
Review Applicable Documents TC “B.
Review Applicable Documents” \f C \l “2” 
The first step in making a strategic plan is to review all applicable documents.  Generally this begins with the will; however, it may involve trust agreements, documents relating to non-probate assets, including beneficiary designations and life insurance policies, and other documents relating to assets that may be relevant to the administration of the estate.  

Note the review of both probate and non-probate docu​ments is necessary in order to ensure that the testator’s intent is effectuated at all stages.  See discussion supra.  In reviewing the applicable documents, special consideration should be given to the following:

· Are any bequests subject to a marital or charitable deduction?

· Do the bequests subject to a marital or charitable deduction meet the statutory requirements?

· Can the bypass trust be fully funded with probate assets?

· If the bypass trust cannot be fully funded with probate assets, should post-mortem planning be considered to fully fund the bypass trust?

· Does the tax apportionment provisions provide for the payment of all death tax or will a recovery of estate tax be necessary pursuant to 322A of the Texas Probate Code?

· Can all creditors be satisfied with probate assets?

· Does the dispositive provisions dispose of all assets of the estate?

· Do the documents present any potential drafting errors that must be redressed?

· Do the documents impose any unique conditions that are time sensitive?

· Does the estate plan conflict in any way?

A review of these and other considerations will assist the attorney in making the necessary strategic plan.

C.
Make Client Aware of Duties Sooner Rather Than Later TC “C.
Make Client Aware of Duties Sooner Rather Than Later” \f C \l “2” 
Unfor​tunately, it has become more common for a fiduciary that fails to meet his or her duties and obligations to depend on the “blame the lawyer” defense.  Alternative, the client, once sued, may sue his or her lawyer on the basis that he or she would not have accepted the appointment if “properly  advised” as to the possibility of being sued.  Thus, it is important to make clients aware of their duties sooner rather than later and document that advice.  

If possible, the attorney for a proposed personal representative or guardian should explain to the potential fiduciary his or her powers, duties and potential liability prior to or immediately following his or her appointment.  In these discussions, it is important to impress upon the potential or new appointee the possibility of being sued as a result of their fiduciary appointment.  Then consider following-up these discussions with a letter reducing them to writing.  Sample letters to an executor and guardian are attached as exhibits.  

D.
Confirm Date of Any Tax Filings TC”D.
Confirm Date of Any Tax Filings” \f C \l “2” 
While it is not always possible to confirm what tax filings will be necessary at the initial stages of an administration, it is important to confirm the date of any tax filings.  At a minimum, it is recommended that the fiduciary be advised of the filing date of the following:

· Federal death  tax returns;

· Any applicable state inheritance tax returns;

· Decedent’s final income tax return;

· Estate fiduciary income tax returns;

· Trusts income tax returns; and

· Any applicable state franchise or other tax filings.

E.
Assign Responsibilities TC “E.
Assign Responsibilities” \f C \l “2” 
The level of an attorney’s involvement in a particular administration often depends on the sophistication and desires of the particular fiduciary.  Some fiduciaries seek to take on a lot of responsibilities themselves while others prefer to leave virtually everything to his or her attorney.   Furthermore, a complex estate may require the engagement of various professionals, each having different roles and responsibilities.

As such, it is important to confirm the attorney, the client, and any other professionals’ responsibilities as it relates to the administration of the estate.  Doing so early prevents later confusion and/or finger pointing as to who was responsible and/or who dropped the ball.  These matters can often be confirmed in the initial engagement and/or duties letter to the client.  Other should be confirmed in subsequent letters.  Some of the matters that should be confirmed include the following:

· Collection of assets;

· Notification of creditors, charities and other persons required under the Texas Probate Code;

· Engagement of any appraisers;

· Filing of any federal income tax returns;

· Filing of any federal or state death tax returns;

· Filing of any state franchise or other returns; and 

· Notification of beneficiaries.

F.
Timely Consider Post-Mortem Planning TC “F.
Timely Consider Post-Mortem Planning” \f C \l “2” 
Not all estate plans can be perfectly implemented.  As such, some consideration should be given as to whether post-mortem estate-planning would be beneficial to the fiduciary and/or the estate.  Post-mortem planning is an effective tool to cure ineffective or defective pre-death estate-planning.

For example, disclaimers can maximize the use of various death tax credits and deductions, including the marital and charitable deduction.  Likewise, disclaimers can be utilized in certain circumstances to “transfer” assets to maximize income tax planning, such as in the case of using disclaimers to cause an IRA or similar asset to pass to a spouse instead of a third party.  And, family settlement agreements, in the right circumstances, can be utilized to resolve bona fide disputes among beneficiaries that can lead to the availability of various tax deductions.

Generally, post-mortem estate-planning is time sensitive.  Certain matters, such as disclaimers, need to be accomplished within nine months of the decedent’s date of death.  Furthermore, it may be necessary to coordinate the proposed plan with third parties, such as IRA custodians before executing any documents.

G.
Timely Complete Any Curative Work TC “G.
Timely Complete Any Curative Work” \f C \l “2” 
Again, not every estate is perfectly planned.  As discussed previously, certain post-death actions may be utilized to cure an imperfect plan.  Sometimes curative work can be accomplished  without court intervention, other times it cannot.  

To the extent that the curative actions simply need to be completed prior to the admin​istration of the estate, but do not affect how the estate is taxed, these actions will not have a specific time deadline.  But, in other situations, particularly when an estate tax return is necessary, consideration should be given to how and if the curative actions may affect the death tax or other filings.  For example, while it is typically difficult to remedy a defective QTIP trust, limited authority does exist which allows post death reformation for scrivener’s error.  Similarly, ineffective charitable bequests sometimes can be reformed after death to meet the requirements of the  charitable deduction.  By completing the curative work prior to the filing of the death tax return, the executor may be in a better position to claim certain deductions and meet any disclose requirements.

Note, not all curative work is tax driven.  For example, to the extent a beneficiary may lose his or her Medicaid benefits due to the failure to include a special needs trust, it may be possible to modify the terms of any applicable testamentary trust to include the necessary special needs language.

H.
Determine Any Applicable Statute of Limitations TC “H.
Determine Any Applicable Statute of Limitations” \f C \l “2” 
Consideration should be given to determining whether there are any applicable statute of limita​tions that apply to any claims by the personal representative. As discussed previously, claims relating to negligent estate-planning arise when the plaintiff knew or should have known facts that, in the exercise of reasonable diligence, would have led to the discovery of the error.  

A defense lawyer may argue that even if tolled during the deceased client’s lifetime, limitations began to run at the time that the personal representative of the deceased client’s estate engaged different counsel to handle matters relating to the settlement of the estate.  Therefore, in addition to determining whether any potential malpractice may exist, an estate attorney should also be aware of any applicable statute of limitations and advise the client to retain counsel to address such matters prior to the end of the limitations period.

Likewise, to the extent that the deceased client had other claims and/or assets that may be sub​ject to applicable limitation periods, such as personal injury claims, promissory notes, accounts receivable, contracts, or other matters, it is important to make a good faith effort to determine the applicable statute of limitations of such claim and advise the client to institute any necessary actions prior to it being barred by the applicable statute of limitations.

X.
LANDMINE NUMBER NINE:  LAWYERS SERVING AS FIDUCIARIES AND OTHER COURT APPOINTEES TC “X.
LANDMINE NUMBER NINE:  LAWYERS SERVING AS FIDUCIARIES AND OTHER COURT APPOINTEES” \F C \L “1” 
A.
Overview TC “A.
Overview” \f C \l “2” 
While many attorneys may welcome court appointments, they are also a source of potential liability.  Often times, the attorney is an unwel​come attorney or party to the proceeding.  These appointments should be carefully considered both as to the issues involved in the potential appointment and the potential basis for liability.

B.
Attorney Ad Litem Under Texas Probate Code TC “B.
Attorney Ad Litem Under Texas Probate Code” \f C \l “2” 
An attorney ad litem is an attorney appointed by a court to represent and advocate on behalf of a person with a legal disability, a nonresident, an unborn or unascertained person, or an unknown heir in any probate proceeding, or a minor, proposed ward, an incapacitated person, or an unborn person in a guardianship proceeding.  Tex Prob. Code Ann. § § 34A, 601 (Vernon 2003).  Texas courts have held that it is the attorney ad litem’s duty to defend the rights of this involuntary client with the same vigor and astuteness he would employ in the defense of clients who had privately engaged him or her for such purpose.  As such, the attorney ad litem should exhaust all remedies available to him or her, including but not limited to appealing an adverse finding, when and if appropriate.

Regardless of the basis or the engagement, the attorney ad litem should exercise due diligence and zeal as in a private engagement.  If not, he or she will face the same claims as to legal malpractice as a privately retained attorney.  See discussion supra.
C.
Guardian Ad Litem Under Texas Probate Code TC “C.
Guardian Ad Litem Under Texas Probate Code” \f C \l “2” 
The term “guardian ad litem” means a person who is appointed by a court to represent the best interests of an incapacitated person in a guardianship proceeding.  Tex. Prob. Code Ann. § 601(11) (Vernon 2003).  A guardian ad litem is an officer of the court and must consider the best interests of the ward or proposed ward.  Section 681(4) also provides for the appointment of a guardian ad litem where the court determines that (i) the person who has applied to be appointed guardian is also a party to a lawsuit concerning or affecting the proposed ward’s welfare and (ii) the appointment of a guardian ad litem to represent the best interests of the proposed ward throughout the litigation will avoid a possible conflict.

The guardian ad litem protects the incapacitated person in a manner that will enable the court to determine what action will be in the best interests of the incapacitated person.  See Tex. Prob. Code Ann. § 645 (Vernon 2003).  Attorneys serving as a guardian ad litem have been held to owe a fiduciary duty to the proposed ward or ward depending on his or her role in the proceeding.  Until a few years ago, the Texas courts had not addressed the issue of an attorney’s potential liability for serving as a guardian ad litem.  One of the first cases to address this issue is Woodruff v. Boyd, 891 S.W.2d 689 (Tex. App.—Dallas 1994, writ denied).  See discussion infra.
Unfortunately, the role of the guardian ad litem, i.e., to advocate what he or she believes is in the proposed ward’s best interest, has lead to claims against these appointees.  To balance the need for some protection of these appointees, in 2003 the Texas Legislature enacted Section 645A to provide limited immunity.  Section 645A provides as follows:

(a) A guardian ad litem appointed under Section 645, 683, or 694A of this code to represent the interests of an incapacitated person in a guardianship proceeding involving the creation, modification, or termination of a guardianship is not liable for civil damages arising from a recommen​dation made or an opinion given in the capacity of guardian ad litem.

(b) Subsection (a) of this section does not apply to a recommendation or opinion that is:

(1)
willful wrongful;

(2)
given with conscious indif​ference or reckless disregard to the safety of another;

(3)
given in bad faith or with malice; or

(4)
grossly negligent.

Tex. Prob. Code Ann. § 645A (Vernon Supp 2007).

D.
Guardian Ad Litem Under Texas Rule of Civil Procedure 173 TC “D.
Guardian Ad Litem Under Texas Rule of Civil Procedure 173” \f C \l “2” 
Until a decade ago, no Texas court has considered the issue of the liability of a guardian ad litem appointed pursuant to Texas Rule of Civil Procedure 173.  Rule 173 provides:

When a minor ... is a party to a suit either as plaintiff, defendant or intervener and is represented by a next friend or a guardian who appears to the court to have an interest adverse to such minor ... the court shall appoint a guardian ad litem for such person and shall allow him a reasonable fee for his services to be taxed as part of the costs.

Tex. R. Civ. Proc. 173.

Rule 173 authorizes appointment of a guardian ad litem only when it appears that the next friend has an interest adverse to the person represented.  See Davenport v. Garcia, 834 S.W.2d 4, 24 (Tex. 1992);  Newman v. King, 433 S.W.2d 420, 421-22 (Tex. 1968).  The court must appoint a guardian ad litem when it determines that a conflict exists.  See Jaynes v. Lee, 306 S.W.2d 182, 185 (Tex. Civ. App.—Texarkana 1957, no writ).  Once appointed, the guardian ad litem replaces the role of the next friend or other purported representative of the minor and becomes the minor’s personal representative.  See Newman, 433 S.W.2d at 421;  Kennedy v. Missouri Pac. R.R., 778 S.W.2d 552, 555 (Tex. App.—Beaumont 1989, writ denied).

When it determines the requisite conflict exists, Texas courts commonly appoint an attorney in this role.  The question then arises as to the attorney’s liability for his or her actions as guardian ad litem.  One of the few cases to consider this issue is the Dallas appellate court decision of Byrd v. Woodruff, 891 S.W.2d 710 (Tex. App.—Dallas 1994, writ denied); but see Wilz v. Sanders, 2005 WL 428467 (Tex.App.—Waco, 2/23/05) (memorandum opinion)(not designated for publication)(guardian ad litem is entitled to derived judicial immunity when recommending approval of a settlement on behalf of a ward).  In a case of first impression, the Byrd court was asked to consider the role and potential standard of liability of a guardian ad litem appointed to represent a minor in the context of a settlement hearing involving the apportionment of settlement proceeds.  The court noted that:

The guardian ad litem participates in such proceedings,  not as an attorney for the minor, but as the personal representative of the minor.  Dawson v. Garcia, 666 S.W.2d 254, 265 (Tex. App.—Dallas 1984, no writ);  Pleasant Hills, 596 S.W.2d at 951.  While Texas case law does not specifically recognize a fiduciary relationship between a minor and guardian ad litem appointed under rule 173 in a friendly suit, the law recognizes the fiduciary duty of a guardian of a ward or the personal representative of an estate.  See Tex. Prob. Code Ann. §§ 3(aa), 110(g), 230(a) (Vernon 1980); Bailey v. Cherokee County Appraisal Dist., 862 S.W.2d 581, 590 (Tex. 1993);  Gulf Ins. Co. v. Blair, 589 S.W.2d 786, 787 (Tex. Civ. App.—Dallas 1979, writ ref’d n.r.e.).

Id. at 705.

In further comparing the role of the guardian ad litem to a guardian, it noted that a guardian is “charged with the duty to properly and prudently manage and control the ward and her estate” and “a fiduciary duty to maintain and preserve the estate’s assets.”  Id. at 705 (citing Blair, 589 S.W.2d at 787).  The court found that the “guardian ad litem acts as both a personal representative and a guardian to the minor” with regard to the limited matters he or she is appointed to serve as a guardian ad litem.  Id.  The court held the “guardian ad litem’s court-appointed role to act as the representative of the minor’s interests is sufficient to establish a fiduciary relationship between the minor and the guardian ad litem.”  Id. (citing Moore, 595 S.W.2d at 508; cf. Tex. Prob. Code Ann. §§ 3(aa), 110(g), 230(a) (Vernon 1980);  Bailey, 862 S.W.2d at 590; Gulf Ins. Co., 589 S.W.2d at 787).

Furthermore, the guardian ad litem will not be immune from civil liability on the basis of derived judicial immunity.  Id (citing  Turner v. Pruitt, 161 Tex. 532, 342 S.W.2d 422, 423 (1961)).  The court held that a guardian ad litem “is not an agent of the court and has no delegated authority to act in the name of the court.”  Id. at 707 (“if we cloak the guardian ad litem with judicial immunity, the minor has no recourse for an inadequate representation of her interests”).  Therefore, a guardian ad litem appointed pursuant to Rule 173 is required to “(i) use the skill and prudence that an ordinary, capable, and careful person would use in the conduct of his own affairs, (ii) use diligence and discretion in representing the minor’s interests, and (iii) be loyal to his fiduciary.” Id. (citing InterFirst Bank Dallas, N.A. v. Risser, 739 S.W.2d 882, 888 (Tex. App.—Texarkana 1987, no writ) (duty of trustee to manage trust property)).

It is notable that while the court found that an attorney serving as a guardian ad litem under Rule 173 was a fiduciary, it also found that no attorney-client relationship existed between the minor and attorney.  Thus, the guardian ad litem could not be held liable for attorney malpractice.  Id. at 709.  This can create a coverage issue if the attorney does not have a policy that covers claims based on breach of fiduciary duty.  See discussion infra.

The recent decision of Wilz v. Sanders, however, disagreed with the Byrd decision and found that a guardian ad litem is entitled to derived judicial immunity when recommending approval of a settlement on behalf of a ward.  In Wilz, the plaintiff argued that pursuant to Byrd v. Woodruff, the guardian ad litem was not entitled to immunity because he was appointed to represent the interests of the ward, displacing the ward’s father as next friend in a federal lawsuit.  She argued that a guardian ad litem is not an agent of the court, but instead acts to protect the best interests of the ward.  The court of appeals disagreed and, when affirming the holding of the trial court, noted that a guardian ad litem has derived judicial immunity in that the federal judge had appointed him to review the settlement on the ward’s behalf.

E.
Guardian Ad Litem Under Texas Trust Code TC “E.
Guardian Ad Litem Under Texas Trust Code” \f C \l “2” 
Finally, a guardian ad litem may be appointed pursuant to Texas Trust Code Section 115.014.  See Tex. Prop. Code Ann. § 115.014 (Vernon 1995).  Section 115.014 provides:

At any point in a proceeding a court may appoint a guardian ad litem to represent the interest of a minor, an incapacitated, unborn, or unascertained person, or person whose identity or address is unknown, if the court determines that representation of the interest otherwise would be inadequate.  If there is not a conflict of interests, a guardian ad litem may be appointed to represent several persons or interests.

See Id.

Unlike a guardian ad litem appointed under the Texas Probate Code, there is no statutory immunity for a guardian ad litem appointed under the Texas Trust Code.  Therefore, while there is no Texas case clearly on point, it is assumed that a guardian ad litem appointed pursuant to Section 115.014 will be subject to the same standard of liability as one appointed pursuant to Texas Rule of Civil Procedure 173.  See discussion supra.

F.
Personal Representatives and Guardians Under Texas Probate Code TC “F.
Personal Representatives and Guardians Under Texas Probate Code” \f C \l “2” 
An attorney appointed as a personal represen​tative of an estate or guardian of either the person or estate is subject to the same fiduciary duties, responsibilities and liabilities as any other individual.

XI. LANDMINE NUMBER TEN:  DOCUMENTING ADVICE TC “XI.
LANDMINE NUMBER TEN:  DOCUMENTING ADVICE “ \F C \L “1” 
Decisions related to estate, trust and guardian issues are often not black and white.  Rather, the advice provided often depends on financial and personal factors that differ from case to case.  For example, a client with a substantial estate may elect to have a simple non-taxed-planned will when most would opt for tax planning.  Likewise, in litigation, one client’s litigation tolerance may be substantially different than another’s.

A.
Use Correspondence to Confirm and Clarify TC “A.
Use Correspondence to Confirm and Clarify” \f C \l “2” 
As the objectives of clients may differ in hindsight, it is often advisable to confirm in writing ones advice on significant issues.  For example, in the estate-planning area the correspondence forwarding drafts and final documents provides an opportunity to confirm the client’s objectives, including any decision not to take advantage of certain techniques.  They also confirm who is responsible for certain actions, such as coordinating assets.  See discussion supra.  In a litigation matter, a letter forwarding a draft of a settlement agreement may discuss the client’s decisions to settle and potential recovery if the client elected not to settle and the case proceeds to trial.  Sample letters to a client forwarding drafts and final documents are attached as exhibits.

B.
Use Documents to Confirm and Clarify TC “B.
Use Documents to Confirm and Clarify” \f C \l “2” 
Additionally, in the wake of Belt, some estate-planning attorneys have been considering how to allow the documents prepared to speak to the client’s planning objections.  For example, Steve Saunders has provided the following paragraph that could be inserted in a client’s will:

#.
Consideration of Disposition:  I recognize that the law allows me to dispose of my estate in any way and to any beneficiary or beneficiaries that I wish to leave my property to.  I have carefully considered this plan for the disposition of my estate over a period of _____________ and this will reflects my wishes.

I also recognize and have been apprised, and have considered, that there are many other things I could do in my estate-planning to, among other things, minimize potential taxes (including estate and generation skipping taxes) and to protect assets from the claims of my creditors and those of my beneficiaries.  I recognize that some of those estate-planning techniques could protect assets from creditor’s claims and minimize taxes.  Those estate-planning techniques include, but are not limited to, making gifts, (including charitable gifts), using [more or additional] trusts in my planning, life insurance planning, rearranging my financial assets to concentrate them in assets exempt from creditors’ claims, [offshore planning], and the use or partnerships and other entitles.  My attorney and I have discussed these planning opportunities available to me and I have explicitly declined to pursue them.  I fully recognize that I have not taken advantage of every opportunity available to me in my estate-planning, including all opportunities to mini​mize taxes and protect assets from creditor’s claims.  My current plan​ning meets my wishes in ever respect.

C.
Practice Safe Emailing TC “C.
Practice Safe Emailing” \f C \l “2” 
Finally, care should be taken in email corres​pondence with clients.  This form of communi​cation is rapidly becoming the norm with many clients.  For many clients, it has become desirable as it invites a quick response and they believe is less costly than calling the attorney.  While a short response to some inquires is appropriate, many times the inquiry does not include all the relevant information and the response does not include the detailed analysis that the attorney would include in a more formal communication.  Also, continued email com​munications have a tendency to inhibit the for​mation of a strong attorney-client relationship.  Therefore, the client may be more apt to change counsel instead of discussing a concern regard​ing a bill or related matters with the attorney.

D.
Consider the Possible Rights of Succes​sor Fiduciaries TC “D.
Consider the Possible Rights of Successor Fiduciaries” \f C \l “2” 
Attorneys representing a fiduciary should be aware that an issue exists regarding the right and privity of a successor fiduciary to the agents of the prior fiduciary.  When a fiduciary has been removed or died, a successor fiduciary is generally imposed with a duty to redress his or her predecessor’s actions.  When counsel repre​sents a fiduciary, the question then becomes whether the successor is entitled to the prede​cessor’s legal files.  While the Texas Supreme Court decision of Huie v. DeShazo, 922 S.W.2d 920  (Tex. 1996), seems to imply that the attorney only represented that fiduciary/client, no Texas court has clearly addressed this issue in the context of an estate, or guardianship and at least one trial court has ordered the turn over of the prior attorney’s files.

Until this issue is decided, an attorney for a former fiduciary should request the consent of the client or the client’s representative’s before releasing his or her files to a successor fiduciary.  If consent cannot be obtained, the attorney should request a court order compelling the turn over.

XII.
CONCLUSION TC “XII.
CONCLUSION” \f C \l “1” 
The preceding outline does not purport to cover all the potential landmines that await attorneys who practice in the estate-planning, probate, trust and guardianship area.  But, the authors hope it provides an overview of the most prevalent claims (without necessarily agreeing with their validity).  And, the suggestions should not be taken as mandates; however, they may provide a starting place for discussion of ways to reduce potential claims in a practice area that has become fertile ground for litigation.

Exhibits
[DATE]
________________________

________________________

________________________

________________________:

Enclosed are the drafts of your Wills, Directives to Physicians, General Powers of Attorney,  Anatomical Gifts Statements, Medical Powers of Attorney, and Authorizations for Release of Health Information that we discussed when we met.  I have highlighted the most important provisions of each of them for your convenience.  Please keep in mind as you review these documents that they are only drafts to be used for discussion purposes and that they can be revised easily.  Several comments about them are in order.

Powers of Attorney
The General Powers of Attorney are drafted so that they can only be used when you are incapacitated.  While the documents can be revised to be immediately effective we generally suggest the requirement of incapacity because these Powers of Attorney are only intended to be used during incapacity.  As I mentioned when we talked, the purpose of the General Powers of Attorney is to allow someone to handle almost any and every business matter for you if you are legally incapacitated.  That being the case, it is of the utmost importance that you have the highest confidence in the integrity and diligence of the persons appointed.

Even a person with the largest of estates is unlikely to need all of the powers granted in these documents.  However, if one of those powers were needed and was not included, possibly the only way to take care of something that needed to be done would be to create a guardianship for you, at substantial cost and with much delay.  Another reason for the comprehensive nature of the General Powers of Attorney is that people and institutions are generally reluctant to accept them and to allow the person appointed to act.  For example, the I.R.S. takes the position that some actions taken under a Power of Attorney (such as making gifts) are void unless the document explicitly allows the actions.  The extraordinary detail and the extensive listing of powers do much to clarify the powers granted and, thus, make the documents far more readily acceptable.  Unfortunately, even with the powers listed and the changes made in Texas by our relatively new Power of Attorney statute, there is no guarantee that third parties will always accept them without some difficulty.

If either of you has ever executed another power of attorney that is still in effect other than ones we prepared for you I should review it before these Powers of Attorney are executed.  These Powers of Attorney revoke all other powers of attorney you have ever executed, if any.  There may be a reason to keep an existing power of attorney in effect and, if so, we should provide for that in these documents.

Medical Documents
The language in the Directives to Physicians and Family or Surrogates can be changed in almost any way you wish.  These drafts cover the points we discussed, but you may elaborate on any of them.  Again, the purpose of these documents is to help you communicate your decisions about life-sustaining treatment.  It takes precedence over your Medical Power of Attorney.

The Medical Powers of Attorney allow you to appoint an agent to deal with medical decisions to be made on your behalf, such as operations, medication, procedures and life support.   It is important that you carefully read and understand the Disclosure Statement before you come in to sign the final version.  It is possible to place restrictions on the decisions that can be made under this document.  However, the drafts do not include any restrictions.

The Anatomical Gifts Statement provides that any useful organ or tissue will be donated, with priority given to donations for therapy and transplantation.  We think that approach is better than trying to be specific about a specific organ being donated.

If you become incapacitated, the Authorizations for Release of Individually Identifiable Health Information permit your doctors and other health care providers to provide the necessary information to enable the agents you have appointed in your General Power of Attorney and your Medical Power of Attorney to begin acting on your behalf. The Authorizations are primarily meant to deal with recent legislative changes that prevent doctors and health care providers from disclosing your personal and private health information to any third party without your prior express consent.

Wills
Finally, we try to provide for unforeseen circumstances and include substantially more powers in Wills than may be required.  These drafts allow a great deal of flexibility for your Executors and Trustees and give them broad discretion.  Our feeling is that they should be chosen carefully and they should be trusted with the broadest powers and discretion to deal with circumstances, as they will be at your death and possibly many years beyond.  Because you are providing for independent administration of your estate, and the powers granted to your Executor are so broad, it is imperative that you have the highest level of confidence in the diligence and integrity of the persons you appoint.  We have seen several cases where a poor choice for an Executor or Trustee has led to disastrous results.  If you have any questions or concerns about the administrative powers please let me know so we can talk about them and make sure you are comfortable with those provisions.  We can, of course, revise the drafts as needed.

The drafts of your Wills assume that you do not own any property outside of Texas, particularly property in Louisiana, and that your assets, net worth, and family circumstances are as we discussed.  The drafts also assume that no provisions need to be made for unusual obligations or matters, such as buy/sell or shareholder agreements, partnership agreements, special debts, contractual Wills, family matters (such as unadopted children), or trusts or estates of which you or either of you is a beneficiary.  They are prepared on the basis of you both being U.S. citizens and residents.  As with all of the documents, we need to be sure that you have carefully reviewed them.  We expect that you will ask any questions you have and get clarification on any issues you need to.


One of the issues we should be sure to talk about again is any separate property you might have. If either of you (i) brought property into your marriage, (ii) inherited or was given property since you were married, or (iii) has had any sort of personal injury recovery, we should talk about it again. All property is presumed to be community property, but dealing with separate property in an estate can be a very difficult problem. We can either clearly document which property is separate or make all of your property community, if you like.

(Brief, general discussion of most important Will provisions, i.e. fiduciaries, specific bequests, disposition of residue, etc. - also cover unusual dispositions and tax issues _____________

_____________________________________________________________________________________

________________________________________________________________________________.

Other Planning


We specifically discussed other estate-planning issues and options you have.  Among other things, we discussed ways you could minimize or eliminate potential estate taxes and ways you could protect your assets from creditors during your lifetime and from the creditors of your beneficiaries after the death of the survivor of you.


In the first category we discussed annual exclusion gifts (currently $12,000 per person per year), the gift of your current lifetime tax free amount, gifts beyond that, charitable planning, life insurance planning, and entity/partnership planning, among other things.  In the latter category we discussed charitable planning, partnership/entity planning, off-shore planning, and rearranging your assets to be invested in assets exempt from creditors’ claims, among other things.


You have specifically said that you do not want to spend the time or money now to further explore that discussion, much less implement any of those planning techniques, despite the fact that potential benefits may be derived from those techniques.  If you ever want to revisit that discussion, please notify us in writing and we will be happy to discuss them with you further and pursue any of those planning possibilities that you wish to pursue.

Our Representation
It is common for lawyers to address potential conflicts and ethical issues whenever more than one client is involved, even in estate-planning matters when one lawyer represents both spouses.  Technically, the couple should be informed that all matters discussed with the lawyer by either spouse must be shared with the other just as a lawyer representing partners in a partnership would.  Also, if the spouses ever develop a serious conflict of interest (such as how to deal with gifts or separate property), the lawyer may have to withdraw from the representation of both spouses so that they can each get independent counsel.  That is imperative because of the possibility that the lawyer(s advice to either of them could be compromised or influenced by the simultaneous representation of the other.  Many lawyers require clients to acknowledge in writing that they understand and agree to those points.

Needless to say, our obligation is to advise both of you fairly, thoroughly, and impartially.  We have only occasionally encountered conflicts between spouses in estate-planning work that generated problems for our continued representation, but it does occur from time to time.  If either of you has any questions concerning the potential for conflict of interest or any concerns about our joint representation of you on these matters, let(s fully discuss these issues to their resolutions.  If not, I suggest that we let common sense dictate when we need to talk further about these issues, whether the point is raised by either of you or by me.  We will proceed on that basis unless I hear from you to the contrary.

We only represent you in your planning.  We do not represent your children or other family members, any business you have an interest in, or any of your business associates or other persons in your planning.

We may have, in the past, represented either of you, members of your family, or business entities in which you or your family members have or have had an interest.  That representation is unrelated to your planning.  We reserve the right to continue representing existing clients and new clients in any matter not substantially related to our work for you.  Just as we will not represent their interests in our planning work for you, we will not represent your interests in our work for them.  (An example of that sort of situation is a person(s planning that leaves his or her property unequally to family members, excludes some family members, or leaves his or her estate to charity to the exclusion of family members when we represent one or more of those family members in their own planning.)  If a conflict ever arises, we will bring it to the attention of all of our clients concerned and seek agreement as to our ability to continue our representation of any or all involved.  Conversely, it is your duty to inform us of any conflicts you become aware of that could affect our work for you.


If there is any other matter, now or in the future, that you want us to represent you in please let us know.  If we are the appropriate counsel for you we will confirm our representation in writing so that our role and fee agreement is clear.

Other Matters
As I mentioned, the cost of the work on your estate-planning is generally based on the amount of time we must spend on it, plus expenses.  (We do not bill for faxes, long distance phone charges, or photocopies.  We do charge for direct expenses, such as filing fees and Federal Express costs.)  However, assuming that we can discuss the drafts [on the phone or in a conference of an hour or so/a couple of hours or so] and then execute them soon after that I estimate that the total cost will be in the range of $_________ to $___________, if you are able to get back to me fairly promptly after reviewing the drafts.  If anything develops that would make that estimate substantially incorrect (such as _________________ unexpected travel or substantial changes to the planning of these drafts, filing fees and Federal Express costs) I will try to let you know promptly.

The handwritten Wills you executed are only intended to be temporary.  Those Wills should be replaced as soon as possible.

We talked about [unusual tax issues or dispositions] - 


.  If you decide that you want to discuss ____________________

further we can visit about
 

whenever you like.


I want to mention again that we do not (i) prepare income tax returns, (ii) give financial or investment advice, or (iii) sell or analyze insurance or financial plans or products.  If you need help finding qualified professionals to assist you with any of those matters or for other matters outside the practice of law or outside the areas of law we practice we will be happy to help you find them if you ask us to do so. 

We try to be as available as possible to our clients.  If, for whatever reason, you are not able to reach me by phone or email, there is always someone else in our office who can help you, particularly in an emergency.  If you ever have an issue that needs urgent attention please make that known to whoever answers the telephone in our office and we will make sure someone is available to assist you.  We regularly communicate with clients by email and fax and will do so in our work for you unless you instruct us not to.

I think that the drafts reflect decisions you made on the matters we discussed when we met.  However, the purpose of drafts is to raise any remaining issues that need additional consideration.  Please review the documents very carefully to make certain that I have stated your wishes correctly and make note of any questions you have about them.  There are several blanks in the documents which relate to matters you need to consider. If you will give me a call at your earliest convenience  [I might be able to answer any questions you have on the telephone and complete the documents before our next meeting.  Or, if you prefer, we can set a time to] meet again to discuss the drafts and execute them soon after that meeting.  

I look forward to hearing from you.

Sincerely,

C. Stephen Saunders

Enclosures

[DATE]

___________________

___________________

___________________

Dear ______________:

Enclosed are your original Wills, Medical Powers of Attorney, Directives to Physicians, Powers of Attorney, _____ of the original Anatomical Gifts Statements for each of you, Authorizations for Release of Health Information, and copies of each of them. Your Powers of Attorney have been recorded in the County Clerk’s Office.

Wills and Other Documents - Originals and Copies
Texas law provides that if a person keeps his or her original Will and it cannot be found at the time of his or her death (whether it has been hidden too well or lost) then the presumption is that he or she revoked the Will.  The result would be that the person would be treated as if he or she died without a Will. Therefore, it is very important that you keep your original Will in a safe place and let your Executors know where it is.  You should also have a notation in your records at home about where you are keeping them.


The Medical Powers of Attorney, Authorizations for Release of Health Information, Powers of Attorney, Anatomical Gifts Statements, and Directives to Physicians should be kept in a safe but accessible place at home.  We suggest that you give your doctors copies of the Directives, Authorizations for Release of Health Information, and Medical Powers of Attorney and one original Anatomical Gifts Statement for their files. (Extra copies are enclosed.) You should consider giving copies of the Directives,  Authorizations for Release of Health Information, Medical Powers of Attorney, the Powers of Attorney and an original Anatomical Gifts Statement to                      ,                     , and_____        as the persons appointed in your respective Powers of Attorney, with a handwritten notation on each copy explaining where the original of that document is kept.  (Extra copies are enclosed.) You should also consider advising ______________, ____________, and _____________ of their appointments as successor Executors or Trustees in your Wills and telling each of them where the original Wills are being kept.  We generally suggest that you not give copies of your Wills to anyone.  You should give an original Anatomical Gifts Statement to anyone else you think appropriate.

Enclosed is an example for your handwritten memorandum for personal property.  I think it is self-explanatory, but if you have any questions about it please let us know.   If you do prepare a handwritten memorandum, the best way to ensure that it will be read with your Will is to keep it with your original Will.

Review and Changes
We suggest that you review your Wills at least annually to be certain that they carry out your wishes as they may change from time to time.  Because it is impossible for us to be certain that we could notify you of changes, if any, in the law relating to your Wills, we suggest you call us to have us review them at least every two to five years.  As we have discussed, tax law generally and estate tax law in particular is very much in a state of flux.  It is even more important than ever that your Wills and planning be reviewed regularly.

If you (i) have a substantial change in your financial situation or in your family, (ii) if you purchase or contemplate the purchase of a substantial amount of additional life insurance, (iii) if you spend a substantial amount of community property funds on the separate property of one of you, or a substantial amount of the separate funds of one of you on your community property, (iv) if you move from Texas (especially outside of the United States), (v) change your citizenship, (vi) acquire property outside of Texas (particularly in Louisiana), (vii) become a beneficiary of an estate, (viii) acquire any other rights under a trust or estate (such as a power of appointment), (ix) contemplate creating a trust, or (x) learn of any changes in the law that you think might affect you or your estate we suggest that you contact us immediately to review your Wills.  If you become a beneficiary of an estate you should contact us immediately because you may have some planning opportunities that last only nine months from the person’s death. Before entering into any business agreements (such as buy/sell or shareholder agreements) or making any major gifts you should check with us.  You cannot change your Wills by writing on the originals or copies of them, and if you ever want to change them please don’t hesitate to call us.

Powers of Attorney and Health Care Documents
Your Powers of Attorney can only be used when you are incapacitated.  They are valid until revoked and will remain on file in the County Clerk’s office.  They can only be revoked by filing a written revocation in the County Clerk’s office.  Any power of attorney you execute in the future, whether a general or special power of attorney, might provide for revocation of these Powers of Attorney by generally revoking all prior powers of attorney.  Therefore, if you ever sign another power of attorney for any purpose, you should be careful not to revoke these Powers of Attorney unintentionally.

For the same reasons that the Powers of Attorney and Health Care documents are important to you, anyone you might ever have responsibility for if he or she is incapacitated should have the same documents.  For example, if you might have responsibility for family members who might be incapacitated they should at least have Powers of Attorney in place and health care documents if they want them.  The savings in terms of cost, time, and difficulty by having those documents can be enormous.  We generally recommend that anyone eighteen or over have those documents, even if he or she does not have property that would warrant having a Will.

Account Styling
We strongly advise you not to ever take or hold title to any type of property (including items such as stock certificates) or have any type of account (including checking, savings, money market, brokerage, or certificates of deposit) as “joint tenants with right of survivorship” with anyone, including each other, without checking with us.  That also applies to any other form of survivorship or P.O.D. (i.e. “pay on death”) accounts that causes the property to pass outside your Wills.  It would be a very unusual situation in which taking title that way or having an account styled that way would be beneficial to you and in nearly all instances it could lead to substantial problems.  Property passing by survivorship passes outside of the provisions of your Wills and, therefore, does not get the benefit of the tax planning and management provisions of your Wills.  If you have any accounts or property currently held in that form it should be changed promptly.  We generally suggest that title be taken “as community property” or “tenants in common”, neither of which should be with right of survivorship.

Safe Deposit Boxes
You should also never hold a safe deposit box with anyone other than each other, or use anyone else’s safe deposit box.  Either of those situations can present issues of ownership, taxation, and access.

Beneficiary Designations
If you ever purchase any more life insurance, initiate another retirement plan, have any life insurance obtained for you (such as group insurance) or anything similar, the beneficiary designations should be carefully coordinated with your Wills.  To the extent possible, any beneficiary designations (other than for retirement plans or IRA’s) should provide for the Trustee named in your Will as the primary beneficiary (i.e. “the Trustee named in the Insured’s Will”) and the Executor of your estate as the contingent beneficiary (i.e. “the Executor of the Insured’s estate to be administered as a part of the estate”) to coordinate with your Wills.  All current beneficiary designations should also read that way and any that do not should be changed promptly.  If you have any questions about or difficulty with beneficiary designations, I will be happy to help you with them. You will almost always want to name each other as beneficiary of your respective IRA’s or retirement plans.  But, we should visit any time you get ready to sign an IRA or other type of retirement plan beneficiary designation.


Thinking Ahead

We are often asked to give people advice about how to make sure the administration of his or her estate is as smooth, efficient, and economical as possible. Some of the best advice we can give is to keep good, fairly current information about assets and liabilities in his or her files. That is true whether the Executor is a spouse, child or other relative, a friend, or a bank or trust company. The administration of a person’s estate is generally just a reflection of his or her life―it is as simple or complex as the person’s assets and business affairs are.  The better organized that information is for an executor, the easier the job of the Executor and the lower the cost of the work.


If you have any questions about asset and liability information please let us know and we will be happy to help you.  There are estate questionnaires and filing systems that are available in bookstores.


The other issue that planning can deal with and help save substantial costs in an estate administration is the clear documentation of separate and community property, as I mentioned in my letter accompanying the drafts.  If you acquire separate property in the future we should visit about it.


Other Planning

We have discussed other estate-planning issues and options you have.  Among other things, we discussed ways you could minimize or eliminate potential estate taxes and ways you could protect your assets from creditors during your lifetime and from the creditors of your beneficiaries after the death of the survivor of you.


In the first category we have discussed annual exclusion gifts (currently $12,000 per person per year), the gift of your current lifetime tax free amount, gifts beyond that, charitable planning, life insurance planning, and entity/partnership planning, among other things.  In the latter category we discussed charitable planning, partnership/entity planning, off-shore planning, and rearranging your assets to be invested in assets exempt from creditors’ claims, among other things.


You have specifically said that you do not want to spend the time or money now to further explore that discussion, or implement any of those planning techniques, despite the fact that potential benefits may be derived from those techniques.  If you ever want to revisit that discussion, please notify us in writing and we will be happy to discuss them with you further and pursue any of those planning possibilities that you wish to pursue.


Other Issues
We strongly suggest that you periodically review your homeowners insurance and your automobile insurance policies.  Those policies, coupled with an adequate umbrella liability policy, will probably cover the vast majority of liabilities most people will ever have.  Umbrella liability policies are astonishingly inexpensive and frequently overlooked by both individuals and their agents.

I want to reiterate my comments about the documents.  First, they divide into two groups.  The Powers of Attorney and health care documents, which are for use during your lifetime if needed, and your Wills, which are obviously only effective at your death.  Second, the dollars they potentially save you are substantial. Under current law, the Wills can save approximately $________ in taxes at the survivor’s death by use of the [disclaimer/bypass] trust and 


.

The Powers of Attorney, particularly, can save an incalculable amount of money if you are ever incapacitated.

If your mailing address, phone numbers, or email addresses change, we would appreciate it if you would contact us to let us know.  We would like to always have your most current contact information so we can reach you if we need to.

Finally, I have enclosed the bill for your estate-planning work to date.  I think it is fairly self-explanatory, but please do not hesitate to call me if you have any question about it.

This concludes our current work on your estate-planning.  We will be happy to help you in any way we can in the future.  As I may have mentioned, we also handle a variety of other legal work, including business and tax work of many types, and some real estate work.  For other sorts of legal work, such as personal injury matters, banking, bankruptcy, litigation, criminal, and environmental law, we are able to assist our clients in finding the legal help they need, whether in the United States or abroad. As I mentioned in the letter accompanying the drafts of your documents there is work some lawyers do that we do not do. If you ever have need of any other legal help or other professional help or if you have any questions about your Wills, Medical Powers of Attorney, Authorizations for Release of Health Information, General Powers of Attorney, Directives to Physicians, Anatomical Gifts Statements or related matters please do not hesitate to contact us.

Sincerely,

C. Stephen Saunders

Enclosures

[DATE]
_____________________

_____________________

_____________________

Re:
No. __________; Estate of _______________, Deceased; In Probate Court No. ___ of Harris County, Texas

Dear *:


By this letter, we want to furnish you with some basic information concerning the administration of your __________’s estate.  You should retain this letter for future reference.  This summary is not intended to discuss all matters of administration or to be an exhaustive treatment of the subject matter.  Although it is lengthy, it is really just an overview, and it will be useful for reference purposes over time.  In fact, we have already discussed many of these issues over the last few weeks, and _ and we will undoubtedly revisit them in the months to come.

General Matters

As you know, the Order admitting __________’s will to probate was signed on _______________, 200__.  You have qualified as independent executor of the estate by filing your oath of office.  An “executor” is the legal representative of an estate, the person appointed in a will to carry out the testator’s wishes as expressed in that will and to administer the estate.


An “independent” executor, such as you, may act independently of the Probate Court’s control, except with respect to those matters which have already been accomplished (i.e., filing an application for probate and being appointed independent executor) and the filing of the required Inventory, Appraisement and List of Claims (which we will discuss later).  If you had not been appointed independent executor in __________’s will, virtually all of your duties and actions would be subject to prior approval by the court, and that procedure would be cumbersome, time-consuming and expensive.


An independent administration is unique to the state of Texas, and it will greatly facil​itate the administration of this estate.  As an independent executor, you have broad powers, limited only by the will and the Texas Probate Code, and you are authorized to do, without court approval, all things authorized by the will and all things which an ordinary executor would be permitted to do only with court approval.


Your qualification as independent executor entitles you to receive Letters Testamentary from the County Clerk.  Letters Testamentary evidence your appointment as independent executor and your authority to act for and on behalf of the estate.  We have previously ordered and received Letters for your use.  We suggest that you forward to _______________ with ____________________ on Letter for his records.


Please keep in mind that Letters are only valid for sixty (60) days each time the Clerk issues them, as required by the Texas Business and Commerce Code.  Thus, as a rule, we do not order more than is needed.  You may need additional Letters at various times during the estate administration; if so, please give us a call.

Estate Administration

Simply stated, the administration of __________’s estate involves the collection of all assets owned by and all claims owing to him, the payment of all debts, liabilities, claims, and expenses owed by him or his estate, including applicable federal and state death taxes, and finally, the distribution of the remaining assets to the beneficiaries entitled thereto pursuant to __________’s will.


As you are aware, ____________ are the beneficiaries of _________’s estate.  However, the admission of the will to probate can be challenged for up to two (2) years from _____________, the date it was admitted to probate.  If challenged, the court could order you to account for all your actions as independent executor to third parties.  [Because your situation presents a significant potential for a will contest or because of potential creditor issues, we suggest that you administer the estate with the highest level or formality].  While this may be overly cautious, it may be helpful in defending you against potential claims by, and allow you to avoid potential liability to, the ultimate beneficiaries and/or creditors.


Thus, the remainder of this letter will generally discuss your fiduciary duties, as execu​tor, and certain notice and filing requirements of which you should be aware.

Fiduciary Powers and Duties

As we discussed previously, your appointment as independent executor grants you broad powers which are coupled with very high fiduciary duties that are designed to protect the interests of the beneficiaries of __________’s estate, the taxing authorities, and the estate creditors.  Briefly stated, you should observe the following guidelines at all times:

· You should keep the beneficiaries of the estate reasonably informed of the administration and use your best efforts to promptly collect the assets and administer and settle the estate.

· You must always be in a position to account for all revenue received, moneys spent, assets sold (or for some reason purchased), and as to all other matters that directly or indirectly affect the estate.

· Do not commingle __________’s property with your own or that of any of your businesses or __________’s business interests.  Commingling usually is done with cash, and it is imperative that you never commingle your __________’s funds with funds that are not his, not even for a day.

· Do not leave estate funds uninvested.  We will address the issue of investments in a separate letter to you.

· Do not engage in any self-dealing with __________’s estate.  However, some types of self-dealing can be accomplished, such as the sale contemplated by a buy/sell agreement if that becomes advisable.  This is allowable because __________ approved the sale in writing in advance of his/her death.


Compliance with many of these guidelines can be accomplished by setting up appro​priate estate accounts and handling the estate accounting matters in the manner we will discuss in more detail below.

Accounts and Records

The best way to handle accounting matters is for the estate to open one or more accounts at a bank and/or trust company of your choosing, and then place all the cash and investment grade assets into that account.  As we discussed, the first step in setting up the estate account is to obtain a separate taxpayer identification number for your __________’s estate.  You have arranged for __________ to obtain this number on your behalf.  This new number should be used as the taxpayer identification number for the estate accounts.


The next step is to establish an estate account agreement with the bank or trust com​pany of your choosing.  The account should be styled as follows:

“________________, Independent Executor of the Estate of _______________, Deceased.”


It is important for you to see that all cash received and expended for the estate passes through the estate account.  Generally, the account will operate as follows:

· As estate revenue is received, be it dividends, interest, sales proceeds, or other revenue, the revenue should be deposited into the estate account, and the exact nature of the deposit should be identified in the account ledger.

· All estate disbursements should be made from the estate account, and a detailed record should be maintained of all distributions.

· As we will discuss below, you may have paid some estate expenses to date, includ​ing funeral expenses and debts outstanding at the date of death, from your own separate funds or from the company.  Those estate expenses should be reimbursed to you after the account is opened.


If the above routine is followed consistently throughout the administration of the estate, you will be able to utilize the account statements as the primary resource for information regarding estate receipts and disbursements.  We also will be able to note any sales of any non-investment grade assets, such as the car and _______________, if the proceeds are placed into the account.


Note that any debts, expenses or other disbursements should not be paid by __________’s business interests, including ___________________ or ___________________.  This will preserve the autonomous nature of these businesses.  However, should the estate require a distribution from one or more of __________’s business interests, we can assist you with the coordination of any allowed distribution or the structuring of an appropriate loan.

Expenses Incurred to Date

There will be a number of expenses which should properly be borne by the estate.  As soon as it is convenient, we suggest that you prepare a simple accounting of all transactions that have occurred as of this date with respect to the estate, and provide copies to __________ and us.  If certain expenses have been paid on behalf of the estate, arrangements can be made to reimburse the proper person or entity from the account.

Insurance

It is your duty as independent executor to insure the estate property against loss and liability.  We advise you to insure any real property (including structures), and any other prop​erty of significant value against theft or loss.  We also suggest that you carry liability insur​ance on the real properties and any other estate property which warrants such coverage.


Further, you may determine it is appropriate to employ one or more individuals during the administration of the estate.  Please let us know prior to their employment so we may dis​cuss whether it is appropriate to obtain workman’s compensation or similar insurance during the term of their employment.

Notice to Creditors

Your appointment as independent executor requires you to meet certain failing deadlines with respect to notice to creditors and governmental agencies.  The first deadline requires you to notify certain potential creditors of __________.  Within one (1) month from the date of the filing of your oath, a statutory notice must be published to the general creditors of the estate.  As you are aware, we have prepared this notice on your behalf, and we have previously forwarded you a copy for your records.


You are also required to give notice to all secured creditors.  Secured creditors are creditors whose indebtedness is secured by real or personal property, and secured by property __________ owned an interest in, individually, at the time of his/her death.  The notice to each secured creditor must be given within two (2) months of your appointment as executor.  If an executor fails to give the required notice, he or she can be held personally liable for any damages which any person suffers as a result of the failure to give the notice.  You have con​firmed that you are not aware of any secured creditors.


With regard to unsecured creditors, an executor is no longer required to give an unsecured creditor notice of an executor.  However, an executor may choose to give unsecured creditors notice to force the creditors to either establish their claims of payment or be perman​ently barred from seeking payment from the estate.  Texas law requires that the notice to unse​cured creditors include the following:  (i) date of executor’s appointment; (ii) address where the claim may be presented; (iii) to whom the claim should be addressed; and (iv) a statement that the claim must be presented within four (4) months after the date of the receipt of the notice or the claim is barred.  This notice may be given at any time before the estate is closed.


The advantage of giving unsecured creditors notice is that it expedites the process of identifying any potential creditors and settle the debts as promptly as possible.  This will allow you, as executor, to eventually distribute the remaining estate assets without the concern that a creditor will attempt to collect on a debt.  The disadvantage is that the notice may prompt a creditor to file a claim that would not have been filed without the information contained in the notice.  However, it is rare that a creditor will do nothing for up to six (6) years, at which time the debt is generally barred by the applicable statute of limitation.  It is generally prefer​able to address any potential claims in the initial stages of the administration versus waiting to see when and if the creditor will attempt to collect the debt.


To date, you have requested that we give ______________________ notice to expedite the resolution of the alleged debt they claim is still due.  If you become aware of any other potential creditors and wish us to provide them a similar notice, please provide us with each such creditor’s name, address, and a general description of the alleged debt.  If possible, please also provide us with copies of any recent invoices, contracts, or any other document which you or __________ executed relating to the alleged debt for our review.  Upon receipt, we will prepare and send the appropriate notice on your behalf.

Inventory

You are also responsible for filing with the probate court, for the court’s approval, an Inventory and List of Claims, sworn to by you to be accurate to the best of your knowledge.   The Inventory is essentially a catalog of estate properties which must be carefully prepared.  It must include proper and complete descriptions of the various probate assets together with accurate valuations of such assets as of the date of death.  Contrary to the laws of some states, in Texas it is only necessary to report in the Inventory the probate assets and claims owing to the decedent.  It is not necessary to include non-probate assets or debts owing by the decedent or the estate.


While the Inventory is generally due to be filed within ninety (90) days from _______________, our practice is to coordinate the information on the Inventory with the Federal Estate and Texas Inheritance Tax Returns, which are due nine (9) months from the date of death (unless extended).  This allows us to prepare the Inventory based on the asset information and valuations included in the final death tax returns.  It also allows us to avoid any duplication of effort and related expense between _________________ and us in gathering information which will be necessary to prepare the death tax returns and the Inventory.


Accordingly, we have petitioned the Court for an extension of time to file the Inventory until after the death tax returns are filed.  The Court has granted our request and the Inventory is now due _______________.


Once the death tax returns are finalized, we will prepare the Inventory for your review and execution.  After the Inventory has been executed by you, we will file the Inventory with the court and obtain an Order approving it.

Non-Probate Property

At this point, we want to discuss with you the difference between probate and non-pro​bate property, because often times this is a matter of some confusion.  Some types of property belonging to a deceased individual may not be subject to the will or the control of the executor, but instead may pass to a beneficiary or beneficiaries by contract or operation of law.  Such assets are commonly referred to as non-probate assets.  A common example of non-probate property is life insurance proceeds payable to a named beneficiary other than the decedent’s estate.  Any death benefit payable under such a policy would not be subject to the control of you, as executor, and is not required to be reported in the Inventory.  On the other hand, if a decedent had an interest in life insurance on the life of another person, that asset is required to be reported in the Inventory.


While non-probate assets are not required to be reported in the Inventory, such assets generally must be reported in the decedent’s estate for federal and state death tax purposes.  Therefore, if you locate any asset which may be a non-probate asset, please advise us of the potential asset so that we may advise you whether the asset is a probate or non-probate asset and how to handle the collection of such asset.

Estate and Income Tax Returns

Additionally, a Federal Estate Tax Return will be required to be filed for __________’s estate if the estate has a value of $_________ (including prior taxable gifts and certain transfers).  The return is due nine (9) months from the date of __________’s death.  For good cause shown in a written application, a six (6) month extension of time may be obtained for filing the returns.  [__________ and his/her firm of _______________ will handle the preparation of these death tax returns.]


Further, although __________ will be advising you with respect to all income tax matters, we want to take a moment to discuss a few of the most basic matters relating to the estate and income taxation of _________’s estate.


In connection with the death tax returns, under certain circumstances an estate is offered an election to value the estate on the date of death or on the date six (6) months thereafter.  This is referred to as “alternate valuation date” and in __________’s case, is _______________.  For purposes of this election, the entire estate may be valued as of either _______________, or _______________, whichever produces the lowest estate valuation.  However, if any assets are sold during the six-month period, the actual sales price of the sold assets determines the alternate value of those assets.  Alternate valuation is a valuable and important election, and it is a decision that __________ will discuss with you in greater detail after he/she has more information about your __________’s investment assets.


You should also be aware that the income tax cost basis of all the assets _______ owned, except those which might be classified as income in respect of a decedent (e.g., accrued interest or dividends), will now be the fair market value on _______________, or the alternate valuation date of _______________, if elected.  Thus, in the event of the sale of any assets, the only capital gain for purposes of income taxation would be that in excess of the new income tax basis.


Further, we anticipate it will be necessary to prepare and file a final federal income tax return for __________ covering the period beginning on January 1st of _____ and ending on the date of his death, but it is not due until April 15, _____.  We understand that you have requested an extension of time to file this return.  Note that once the return is prepared, you should sign it in your fiduciary capacity, i.e., as independent executor.


A federal fiduciary income tax return (Form 1041) will have to be filed by the estate for any year during the administration in which the gross income of the estate exceeds $600.  If required, the return is due on the fifteenth (15th) day of the fourth (4th) month following the closing of the estate’s tax year.  The estate may select for its tax year either a calendar year or a fiscal year.  Furthermore, the estate is not required to estimate its income taxes for its first two tax returns.  In this case, tax planning and savings might be accomplished in connection with income tax matters and returns involving the estate because of deferral and because the estate is a separate taxpayer.  It will be to your advantage to maintain the estate as a separate taxpayer throughout the administration, so we advise you not to change the names on any accounts or other assets in _________’s name without checking with us.


We understand _______________ with the accounting firm of ____________________ will be assisting you in the preparation and filing of all these income tax returns over the course of the administration.  As the administration of the estate progresses, we anticipate that __________ will be discussing with you these income tax matters in greater detail.  However, please feel free to call us if you have any questions.

Conclusion

There no doubt will be questions which you will have from time-to-time and you should feel free to call me at any time.


Very truly yours,


[Attorney]

[DATE]
_____________________

_____________________

_____________________


Re:
No. _______; Guardianship of the Estate of ___________; In Probate Court No. __ of ______ County, Texas

Dear _____:


By this letter, we want to furnish you with some additional information about your appointment as Guardian of _________’s person and estate.  Please retain this letter for future reference.  This summary is not intended to discuss all matters relating to your appointment as Guardian of h__ person and estate or to be an exhaustive treatment of guardianship law; it is really just an overview and it will be useful for reference purposes over time.  Many of the matters discussed in this letter have been discussed briefly with you at various times or you may have read about them in the article on guardianships we previously provided you.

General Matters

As you know, you were appointed Permanent Guardian of _____’s estate at the hearing on __________, 200__.  You have now “qualified” as Guardian of h__ estate by obtaining and the filing of your Oath and bond on _________, 200__, in the amount of $_______.__.  This date is important because many of your filing deadlines, for example the time to file your inventory and accountings, are based on a set number of days calculated from this date.


A “guardian of the estate” is the legal representative of a ward’s estate.  Generally, a guardian of the estate is entitled to the possession and management of all property belonging to the ward, to collect all debts, rentals, or claims that are due the ward, and to bring and defend suits by or against the ward.  Further, it is your duty as Guardian of _______’s estate to take care of and manage the estate as a prudent person would manage their own property.


Your qualifying also entitles you to receive Letters of Guardianship.  The Letters of Guardianship evidence your appointment as permanent Guardian of the Estate of _________ and your authority to act for and on behalf of h__ estate.  We have previously provided you with _____ original letters for your use.  You may need additional letters at various times in the future.  If so, please give us a call and we can usually order and receive them within two days.

Notice to Creditors

Within one month from the date of your qualification, i.e., receiving your Letters, a statutory notice must be published to the general creditors of the estate.  We have prepared and filed that notice on the permanent guardianship.


You also must give actual notice of (i) ___________’s incapacity, and (ii) your appointment as Guardian, by certified mail to the following:


-
each person, business entity, etc., having an outstanding claim for money against ______’s estate if the claim is secured by a deed of trust, mortgage or vendor’s, mechanic’s, or other contractor’s lien on real property belonging to the estate; and


-
each person, business entity, etc., having an outstanding claim for money against ______’s estate if you, as Guardian, have actual knowledge of the claim.


If you fail to give the required notice, you can be held personally liable for any damages that any person suffers as a result of the failure to receive the notice.  The deadline for accomplishing this task is ________, 200__.


Accordingly, we ask that you provide us with a list of all such creditors that you are aware.  Please include in this list the name, address, and general description of the basis of the claim.  If the claim is based on an account, such as a credit card, please provide us with the account number so we may reference the account in our notice.  The other option is to simply provide us with copies of the most recent statements or notices relating to these potential creditors. These will generally provide us sufficient information to prepare the notices.  Note that, potential creditors may include anyone holding a mortgage on any of the real properties, outstanding utility expenses, i.e., water, gas, electric and/or telephone, personal debts (such as credit cards), or any other unpaid bill or claim.


Once we receive the list or other documentation, we will prepare the notices and forward them to the respective potential creditors.  To ensure that all creditors, if any, are given the requisite notice, please provide us with the information no later than _______, 200__.

Inventory

The next order of business with the Probate Court is to prepare an Inventory and List of Claims for ___________’s estate.  The inventory must be filed with the Probate Court within thirty days after you qualify, unless the Court grants you an extension.  The inventory is a record of all the property of __________ that has come into your possession or knowledge.  Please send us a listing of any significant additional property which ________ owns, including the life insurance proceeds and the pension benefits.  It is not necessary, however, to include the property which will be held in the testamentary trusts created pursuant to ______’s will.


We will prepare the inventory for execution by you from information you provide us and, after it is executed by you, we will file the inventory with the Court and obtain an Order approving it.

General Duties and Powers of Guardian of the Person


As Guardian of the Person you are responsible for ______’s care, placement, medical, and living arrangements.  You should stay in touch with ______’s treating physician and supervise h__ living arrangements.  An annual report will be due once a year describing ___________’s abilities and progress.  In addition, Section 767 of the Texas Probate Code gives you:


(i)
the right to have physical possession of ___________, and to establish h__ legal domicile;


(ii)
the duty of care, control, and protection of ___________;


(iii)
the duty to provide ___________ with clothing, food, medical care, and shelter;


(iv)
the power to consent to medical, psychiatric, and surgical treatment other than the in-patient psychiatric commitment of ___________.

General Duties and Powers of Guardian of Estate

Your appointment as Guardian of _____________’s Estate comes with very high fiduciary duties that are designed to protect the interests of __________.  Briefly stated, you should observe the following guidelines at all times:


-
You must always be in a position to account to __________ and the court as to all matters of revenue received, monies spent, assets sold (or for some reason purchased), and as to all other matters that directly or indirectly affect h__ estate.


-
Do not co-mingle __________’s property with your own or anyone else’s.  Co-mingling usually is done with cash, and it is imperative that you never co-mingle __________’s funds with funds that are not his, not even for a day.


-
Do not leave estate funds uninvested.


With regard to your duties, the first duty as Guardian of __________’s Estate is the collection of all assets owned by and all claims owing to ____________.  It is your affirmative duty to actually collect or otherwise render unto your sole control all of these assets.  As h__ Guardian, you are entitled to the possession and management of all property belonging to __________, to collect all debts, rentals, or claims that are due __________, and to bring and defend suits by or against __________.


It is important to remember that, in carrying out your powers, Texas law imposes on you the duty as __________’s Guardian to take care of and manage the estate as a prudent person would manage their own property.  Texas law further provides that, immediately after receiving your Letters of Guardianship, you are required to collect and take into possession __________’s personal property, record books, title papers, and other business papers.  Of course, you are considered in “possession” of any items that your agents, such as your attorneys, accountants or other advisors, have actual possession on your behalf.  You should also arrange to have all of __________’s mail forwarded to your address.


As part of your duty to collect and safeguard the estate assets, it is important that you verify that each insurable asset, both real and personal property, is adequately insured.  By adequately insured, we mean both property (general, fire, flood, etc.) and liability insurance where applicable.  If you are unsure that an asset is properly and adequately insured, you should immediately obtain full coverage on the property.  Such property includes __________’s house, any other real property, household furnishings, automobiles, recreational vehicles, jewelry, art collections, etc.  If any property is co-owned with another individual, we suggest that you coordinate the acquisition and issuance of all personal and real property, including but not limited to fire, wind, flood, and liability and verify __________’s interest will be covered under such policy.  We also advised you that the policies should cover you, in your fiduciary capacity as Guardian.  Finally, you may want to arrange to purchase an umbrella policy to cover you in your fiduciary capacities.


At this time, we wish to give you more specific instructions with regard to the management of _____________’s funds.   First, you should open a separate interest bearing account for __________’s cash funds.  As previously stated, you should never commingle _____’s funds with your own property, or borrow from h__ property, not even for a day.  An unauthorized disbursement of guardianship property, even if repaid, may be a breach of your duties to your ward and subject you to personal liability.  The accounts should be either a money market or savings account, or certificate of deposit, depending upon how flexible an arrangement you wish to make with respect to __________’s cash.  We usually recommend that a money market checking account be opened which should hold a nominal amount of funds to cover emergencies.  The remainder of the cash should be invested as follows:


(1)
in bonds or other obligations of the United States;


(2)
in Texas tax-supported bonds;


(3)
in tax-supported bonds of an incorporated city or town or a county, district, or political subdivision in Texas subject to certain restrictions;


(4)
in shares or share account of a building and loan association which is organized under Texas law and insured by the Federal Savings and Loan Insurance Company;


(5)
in shares or share account of a federal savings and loan association which is domiciled in Texas and insured by the Federal Savings and Loan Insurance Company;


(6)
in collateral bonds of companies incorporated under Texas law and which have paid in capital of $1,000,000 or more and which are a direct obligation of the company which issued the bonds and are specifically secured by first mortgage real estate notes or other securities pledged with a trustee; or 


(7)
certificates of deposits that have a term of one year or less in a bank that does business in Texas and which are insured by the Federal Deposit Insurance Corporation.


The style of _____’s bank account, certificate of deposit, etc., should be as follows:

_________________, Guardian of the

Estate of _________________, an Incapacitated Person


Prior to investing ____________’s assets and within 180 days of your qualification as Guardian, you are required to file a management plan with the Court.  This plan informs the Court of how you will manage _____________’s assets or declare that investment is not feasible due to the value of _____________’s estate.


Essentially, all disbursements from __________’s funds should be made after Probate Court No. __ has given written approval for the expenditure in question.  You should never disburse funds without court approval, except for payment of taxes, bond premiums or insurance on property of the estate.  We cannot stress the importance of gaining court approval for any expenditures because you can be held personally liable for any unauthorized expenditures.  Within thirty (30) days of your qualification as Guardian, you are required to file an application requesting a monthly allowance based on an estimate of ___________’s education and living expenses.  Please contact our office, as soon as possible to review ______________’s expenditure with us.  We will then prepare the appropriate application and order and submit it to the court for consideration.  Usually these matters do not require a formal hearing because the court’s audit staff handles these matters and submits the applications to the Judge without any hearing.  Thus, our fees are minimized with respect to these matters.


You should use your home address for each account, and _______’s social security number should be used for h__ respective accounts so as not to confuse the interest income from the accounts with your taxable income.

Accounting

Please keep accurate records of all income, receipts and disbursements which are placed into and taken out of _____’s accounts.  As you are aware, it will be necessary to report these receipts and disbursements each year in an annual accounting to the court.  The annual account is due each year within sixty (60) days of the date you qualified as Guardian.  Therefore, the first set of accountings will be due on or before ______________, 200__.  We have entered this matter in our firm’s calendar and we will alert you when the annual accounting is due.

Income Tax Returns

Finally, you are responsible for the filing of _________’s individual income tax return and paying all taxes that _he may owe when due.  We do not prepare these individual income tax returns and we suggest that you discuss the handling of these returns with an accountant as soon as possible.  If you wish to hire an accountant to prepare these income tax returns, we will need to file an application with the court to obtain court approval to retain the accountant.


If you have any questions about your duties as Guardian or any other matter, please do not hesitate to call _ or me at any time.


Very truly yours,


[Attorney]
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